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Court of Appeals of the District of Colombia. 


No. 2807. 

The A. S. Abell Co., &c., Appellant, 

vs. 

George W. Ingham. 


a Supreme Court of the District of Columbia. 

At Law. No. 56181. 

George W. Ingham, Plaintiff, 
vs. 

The A. S. Abell Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 11, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56181. 

George W. Ingham, Plaintiff, 
vs. 

The A. S. Abell Company, a Corporation, Defendant. 

The plaintiff, George W. Ingham, sues the defendant, The A. S. 
Abell Company, a corporation organized elsewhere than under the 
laws of the District of Columbia, but doing business in the District 
of Columbia, and in various States throughout the United States 
of America, for that heretofore, on, to-wit, the 14th day of De¬ 
cember, A. D., 1912, and for a long time prior thereto, the said 
1—2807a 
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plaintiff was a resident' of the City of Washington, District of 
Columbia, and at all times herein mentioned held and occupied 
the position of Superintendent of Insurance for the District <> f 
Columbia, under the Commissioners of the said District of Columbia, 
and on the day and year first aforesaid, and for a long time prior 
thereto, the said defendant corporation printed, published and edited 
a daily newspaper of general circulation known as I he ®un 
printed and published in the City of Baltimore, State of Maryland, 
which said newspaper was circulated generally and extensively 
throughout the said City of Baltimore and other cities, towns 
and places in the said State of Maryland, also throughout the 
various cities in the different States of the United States and 
which said newspaper was also in general and wide daily circulation 
in the City of Washington, District of Columbia. 

2 Whereas on the day and year first aforesaid the said plain¬ 

tiff was, and always theretofore had been, a good, true, law¬ 
ful and honest citizen of the United States, and as such had always 
behaved and conducted himself, and, until the committing of the 
several grievences by the said defendant, as hereinafter mentioned, 
was always reputed, esteemed and accepted by all his friends and 
neighbors and others to whom he was known, to be a person ot 

good name, fame and credit; and . 

Whereas the said plaintiff for more than .two years prior to the 
committing of the several grievances by the said defendant, as 
hereinafter mentioned, had held and occupied the office and position 
of Superintendent of Insurance, a bureau of the municipal Gov¬ 
ernment of the District of Columbia, and for more than seven years 
prior to his appointment as Superintendent of Insurance, had held 
the position of statistician in the Office of the Superintendent of 
Insurance, and had during all of said time been acquiring knowledge 
and fitting himself to capably occupy the position of Superintend¬ 
ent and by virtue of his said position as Superintendent, as 
aforesaid, and by virtue of the statutes made and provided 
bv the Congress of the United States with respect thereto, he was 
charged with the duty and obligation of honestly and capably 
superintending and directing the work of the said Insurance De¬ 
partment of the District of Columbia with respect to supervising, 
inspecting and controlling the conduct and management of the 
business of all insurance companies doing business in the District 
of Columbia, and to see to it that said insurance companies so doing 
business in the said District of Columbia in all respects should 
comply with the laws then in force and effect with respect thereto, 
and at the time first aforesaid was still holding and occupy- 
q ing said position and was still performing the duties of his 
said office and position of Superintendent of Insurance as 
aforesaid with honesty, integrity, industry, credit, skill, ability and 
reputation, and was not in any way incompetent, unskillful, unfaith¬ 
ful, dishonest, corrupt, fraudulent or deficient in die Pf^nnance of 
the duties of the said office or position so occupied and held by him 
as aforesaid, or otherwise unfit or disqualified to carry <>n al ‘, 
perform the duties of said office or position, nor was he guilty of 
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fraudulent, dishonest, collusive or corrupt practices in connection 
with the administration of the duties of his said office with respect 
to any of the various and several insurance companies doing busi¬ 
ness in the said District of Columbia which were the subject of his 
supervision and investigation as said Superintendent of Insurance, 
as aforesaid, nor had it ever been supposed or suspected or charged 
that he, the said plaintiff, had ever been removed or discharged from 
his office and position as Superintendent of Insurance, as aforesaid, 
by reason of the incompetent, unskillful, unfaithful, dishonest, cor¬ 
rupt or fraudulent administration of the duties of his said office by 
him, nor had it ever been supposed or suspected or charged that he, 
the said plaintiff had ever been removed or discharged from his 
office and position as Superintendent of Insurance as aforesaid, by 
reason of any fraudulent dishonest, collusive, or corrupt practices 
by him in connection with the administration of the duties of his 
said office with respect to any of the various and several insurance 
companies doing business in the District of Columbia which were 
the subject of his supervision and investigation as said Super- 

4 intendent of Insurance, as aforesaid, or for any other reason; 
nor had he in fact been discharged or removed from said 

office; whereby and by reason of the premises he, the said plaintiff, 
before the committing by the said defendant of the several griev¬ 
ances as hereinafter mentioned had deservedly obtained the good 
opinion and credit of all his neighbors and other good and worthy 
citizens of the United States to whom he was known, and also by 
reason of the premises and by reason of his holding and performing 
the duties of his said office and position as Superintendent of In¬ 
surance as aforesaid had acquired and deservedly obtained the good 
opinion of his neighbors, and others to whom he was known, in¬ 
cluding the various employees, officials and heads of the Municipal 
Government of the said District of Columbia, with respect to his 
ability, integrity, good faith and honesty in connection with the 
administration of the duties of his office and position as said Super¬ 
intendent of Insurance as aforesaid; yet the said defendant at the 
time and place aforesaid well knowing the premises, but greatly 
envying the happy state and condition of the said plaintiff and 
contriving and maliciously intending to bring him, the said plain¬ 
tiff, into public scandal, injury and disgrace and to injure him, 
the said plaintiff, in his good name, fame and credit, and to in¬ 
jure him, the said plaintiff, in respect to his said business, office 
and position as Superintendent of Insurance, as aforesaid, and to 
cause it to be suspected and believed that he, the said plaintiff, was 
incompetent, unskillful, unfaithful, dishonest and corrupt in con¬ 
nection with the performance of the duties of the said office and 
position so occupied and held by him as aforesaid, and to cause it 
to be suspected and believed that he, the said plaintiff, had been 
guilty of fraudulent, dishonest, collusive and corrupt practice 

5 in connection with the administration of the duties of his 
said office with respect to two of the several insurance com¬ 
panies doing business in the said District of Columbia, and which 
were the subject of the plaintiffs supervision and investigation as 
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said Superintendent of Insurance, as aforesaid, and to cause it to 
be suspected and believed that he the said plaintiff had been removed 
and discharged from his office and position as Superintendent of 
Insurance, as aforesaid, by reason of the incompetent, unskillful, 
unfaithful, dishonest, corrupt and fraudulent administration of 
the duties of his said office by him, and to cause it to be suspected 
and believed that he, the said plaintiff, had been removed and dis¬ 
charged from his office and position as Superintendent of Insurance, 
as aforesaid, by reason of fraudulent, dishonest, collusive and cor¬ 
rupt practices indulged in by him in connection with the adminis¬ 
tration of his said duties with respect to two of the several insurance 
companies doing business in the District of Columbia which were 
the subject of his supervision and investigation as said Super¬ 
intendent of Insurance as aforesaid, and to vex, harass, oppress, im¬ 
poverish and wholly ruin the said plaintiff in his business, office and 
position as aforesaid, the said defendant did at the time and places 
aforesaid maliciously, willfully, falsely and wrongfully compose, 
write, edit, print and publish in it« said newspaper ‘The Sun.” and 
did cause and procure to be delivered, circulated and published 
at large in the United States and to the public at large and among 
the friends and neighbors of the plaintiff in the District of Colum¬ 
bia of and concerning the said plaintiff’s said business, office 
6 and position the false, scandalous, milicious and defama¬ 
tory libel of the tenor and words following, to-wit: 

“Ingham is Removed. 

(Meaning thereby that the plaintiff, George W. Ingham had 
been removed from his position as Superintendent of Insurance.) 

“Impending Insurance Scandal in Washington Causes Dismissal. 

(Meaning thereby that an impending insurance scandal had 
caused the dismissal of the plaintiff George W. Ingham). 

“House to Sift Alleged Fraud. 

(Meaning thereby that the House of Representatives of the United 
States was to sift and investigate the alleged fraud). 

“Congressman Johnson Introduces Resolution for an Inquiry After 

Quiet Personal Investigation. 

(Meaning thereby that the Honorable Ben Johnson, a Member of 
the United States House of Representatives had introduced a reso¬ 
lution in the United States House of Representatives for an inquiry, 
after a quiet personal investigation). 

“From the Sun Bureau. 

(Meaning thereby that the article as published and as set out 
herein had been received from the correspondence bureau of the 
Baltimore Sun, located in the City of Washington, District of 
Columbia.) 
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“Washington, Dec. 13.—(Meaning thereby Washington, District 
of Columbia, December, 13, 1912). A casual inquiry made some 
months ago by a wary constituent of Representative Ben Johnson, 
(Meaning thereby Hon. Ben Johnson, a Member of the United 
States House of Representatives) residing at Painesville, Meade 
County, Ky., began an investigation that has ended in an impending 
insurance scandal which promises to reach out into high political 
and social circles in the District of Columbia. 

“As a culmination of a private inquiry, Mr. Johnson, in his 
capacity as chairman of the District Committee (Meaning 

7 thereby the House of Representatives’ Committee on the Dis¬ 
trict of Columbia) introduced a resolution to-day providing 

for a drastic investigation into the affairs of two insurance com¬ 
panies here; and, just as he was taking this action, Commissioner 
Judson (Meaning thereby Hon. William V. Judson, one of the Com¬ 
missioners of the District of Columbia) in the Municipal Building 
(Meaning thereby the Municipal Building in the District of Colum¬ 
bia where the officials of the District of Columbia have and main¬ 
tain their respective offices) was signing an order removing from 
office Superintendent of Insurance Ingham. (Meaning thereby 
the plaintiff, George W. Ingham). 

“The resolution will come up under special rule tomorrow and 
the House is expected to order an immediate investigation. Develop¬ 
ments are expected to entangle an United States Senator, a Member 
of the District bench, an official of the District other than the In¬ 
surance Superintendent (Meaning thereby some official of the Muni¬ 
cipal Government of the District of Columbia, other than the plain¬ 
tiff George W. Ingham) candidates for the inaugural chairmanship 
and many others prominent in financial and social affairs here. 

“Mr. Johnson’s resolution provides that the two companies and 
all their affffairs be investigated, and that the same inquiry be 
made into the affairs of the Superintendent of Insurance (Meaning 
thereby the plaintiff George W. Ingham) and a firm of Washington 
real estate brokers. The resolution gives the District of Columbia 
(Meaning thereby the Committee on the District of Columbia, 
of the House of Representatives) or any of its sub-committees power 
to examine the books, records, and documents of all named in the 
resolution, to appraise their property and examine witnesses 

8 in public hearings. 

“Rigid Penally for Perjury. 

“It provides a rigid penalty for jerjury in the case and specifically 
provides that no official or private person — be called as a witness be¬ 
fore the examiners shall be excused from testimony, either be¬ 
cause such testimony would incriminate him or because he learned 
facts as a private counsellor or public official. 

“While Mr. Johnson and several of his colleagues were preparing 
to set the machinery for this inquiry in motion to-day, the atmos¬ 
phere around the Capitol (Meaning thereby the United States Capi¬ 
tol) was tense, and it was no less exciting at Municipal Building. 
It was reported that Commissioner Judson (Meaning thereby the 
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said Hon. William V. Judson, Commissioner of the District of 
Columbia) after signing the order of removal, (Meaning thereby 
the order removing the said plaintiff from his office as Superintend¬ 
ent of Insurance) was informed by one of his associates, Com¬ 
missioner Cuno Rudolph (Meaning thereby Hon. Cuno H. Rudolph, 
one of the Commissioners of the District of Columbia) that he de¬ 
clined to affix his signature to the order. Mr. Judson (Meaning 
thereby the Hon. William V. Judson, Commissioner of the Dis¬ 
trict of Columbia) was therefore compelled to seek Commissioner 
John A. Johnson (Meaning thereby Hon. John A. Johnson, one 
of the Commissioners of the District of Columbia) in order that a 
majority of the Commissioners (Meaning thereby two of the three 
Commissioners of the District of Columibia) might sign the ordor 
making it valid. Superintendent Ingham (Meaning thereby the 
plaintiff George W. Ingham) is a nephew of Senator Gallagher, 
(Meaning therebv Hon. Jacob H. Gallinger, a Member of the 
United States Senate) of New Hampshire, Chairman of the 

9 District Committee of the Senate. 

“It is understood that one of the insurance companies is 
accused of buving a building in Washington (Meaning thereby the 
Citv of Washington, District of Columbia) and a few days later 
having this property appraised for $500,000 more than the pur- 
chase price. This inflated value it is charged, was put into the in¬ 
surance company as a “surplus” and shares sold upon its guarantee. 
The names of prominent men were sought and used upon the letter 
heads and alluring stock offers sent out by mail. The success re¬ 
sulting from this campaign was said to be so great, that it is charged 
the price of the stock w r as doubled. 

“Johnson in Quiet Probe. 

(Meaning thereby Hon. Ben Johnson, a Member of the United 
States House of Representatives) 

“Early in the summer the Paineville (Ky.) man wrote Mr. 
Johnson asking the Congressman’s advice about the company and 
asking for a recommendation concerning an investment in its 
stock. After an inquiry, Mr. Johnson replied, advising against such 
investment and since that time has been quietly gathering informa¬ 
tion about the company. # . , 

“A few days ago a prominent Washington financier, wmo has 

been seeking from President-Elect Wilson the appointment of inaug¬ 
ural chairman, resigned from connection with the company, and 
another financier, who has been equally active in making a cam¬ 
paign for appointment as inaugural chairman, is said to have been 
one of the original promotors of the venture. All these facts can 
be proved, according to Mr. Johnson, and the letter-heads of the 
company bear names prominent in Congressional, judicial and 
financial affairs of the District.” 

The said defendant thereby meaning and intending to 
10 convey and actually conveying and being by the public at 
large and by the residents of the District of Columbia un- 
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derstood to mean, state, imply, charge and insinuate that the said 
plaintiff in the administration of the duties of his office as Super¬ 
intendent of Insurance as aforesaid had been incompetent, un¬ 
skillful, unfaithful, dishonest, corrupt and fraudulent, and that he 
the said plaintiff had been guilty of fraudulent, dishonest, collusive 
and corrupt practices in connection with the administration of the 
duties of his said office with respect to two of the several insurance 
companies doing business in the said District of Columbia which were 
the subject of his supervision and investigation as said Superin¬ 
tendent of Insurance as aforesaid, and that he the said plaintiff 
had been removed or discharged from his office and position as 
Superintendent of Insurance as aforesaid by reason of his incom¬ 
petent, unskillful, unfaithful, dishonest and corrupt administration 
of the duties of said office, and by reason of his fraudulent, dis¬ 
honest, collusive and corrupt practices in connection with the ad¬ 
ministration of the duties of his said office with respect to two of 
the several insurance companies doing business in the said District 
of Columbia which were the subject of his supervision and in¬ 
vestigation as said Superintendent of Insurance as aforesaid. 

By means of the committing of which grievances by the said 
defendant as aforesaid the said plaintiff has been and is greatly in¬ 
jured in his good name, fame and credit and has been and is also 
greatly injured with respect to his said office and position as afore¬ 
said, and has been brought into public scandal, infamy and dis¬ 
grace, and has been held up to public ridicule, hatred and con¬ 
tempt, with and amongst all of his neighbors and other 
11 residents of the United States, in so much that divers other 
such persons to whom the ability, faithfulness, good faith and 
integrity of the said plaintiff in the premises were unknown have 
on account of the committing of the grievances by the said de¬ 
fendant as aforesaid from thence hitherto suspected and believed 
and still suspect and believe the said plaintiff to have been and to 
be incompetent, unskillful, unfaithful, dishonest, corrupt and fraud¬ 
ulent, personally and also with respect to the duties of his said 
business, office, and position as Superintendent of Insurance as 
aforesaid, and that by reason thereof that he, the said plaintiff had 
been removed and dishonorably discharged from his said position 
as Superintendent of Insurance, all to the great damage of the 
plaintiff in the sum of Twenty-five thousand ($25,000) dollars. 

Wherefore, the plaintiff brings this suit and claims of the de¬ 
fendant the sum of Twenty-five thousand ($25,000) dollars, be¬ 
sides costs. . 

JAMES S. EASBY-SMITH, 
RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 

Plea. 

Filed October 6, 1913. 

The defendant, by Arthur Peter, its attorney, says that it is not 
guilty of the supposed grievances which are in the declaration here- 
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tofore filed in the above entitled cause laid to its charge, in 
manner and form as the said plaintiff hath in said declaration com¬ 
plained. 

ARTHUR PETER, 
Attorney for Defendant. 


12 Joinder of Issue. 

Filed October 7, 1913. 

******* 

The plaintiff joins issue with the plea of the defendant. 

J. S. EASBY-SM1TH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

Thursday, January 14th 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

* * * * * * * 

Come again the parties hereto aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who being given 
the case in charge retire to consider of their verdict and later re¬ 
turning into court and being inquired of as to their verdict upon 
their oath say thev find herein for the plaintiff, and assess his dam¬ 
ages by reason of the premises in the sum of Six Thousand Dollars 
(|6000.00); Five Thousand Dollars of which they assess as com¬ 
pensatory damages and One Thousand Dollars of which they assess 
as punitive damages. 

Saturday, January 23rd 1915. 

Session resumed pursuant to adjournment,' Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of defendant’s motion for a new trial filed 
herein by its attorneys of record, it is ordered that said motion be 
and the same is hereby overruled and that judgment on verdict be 
entered. Wherefore, it is considered that the plaintiff herein 
13 recover of the defendant the sum of Six Thousand Dollars 
($6000.00) with interest from this date, together with costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendant by its said at¬ 
torneys, in open court, notes an appeal to the Court of Appeals; 
whereupon, the penalty of a bond to operate as a Supersedeas is 
hereby fixed in the sum of Eight Thousand ($8000.00) Dollars. 
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Memoranda . 

February 10, 1915. Supersedeas bond approved and filed. 
March 6, 1915. Time to submit Bill of Exceptions extended to 
and including the 15th day of March 1915. 

March 9, 1915. Bill of Exceptions submitted. 


Supreme Court of the District of Columbia. 

Friday, March 12th 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

* * * * * * * 

The Court having this day signed the Bill of Exceptions, taken 
at the trial of this cause, now orders the same of record nunc pro 
tunc. 

14 Assignment of Errors. 

' Filed March 16, 1915. 

♦ * * * * * * 

Now comes the defendant and assigns for review by the Court 
of Appeals on its appeal in the above entitled cause, the following 
errors committed by the trial court. 

1. In overruling the defendants objection to and permitting the 
plaintiff to testify as to an alleged conversation with the witness 
Essary after the institution of this suit, in which conversation Es- 
sary did not represent the defendant. 

2. In instructing the jury that they should compensate the plain¬ 
tiff for mental pain, distress and humiliation which he may have 
suffered by reason of the publication of the libel complained of, 
notwithstanding there is no allegation in the declaration of any 
pain, distress and humiliation and no evidence offered of the same. 

3. In instructing the jury that they might award the plaintiff 
punitive damages in this case. 

4. In refusing to instruct the jury that there was no legally suf¬ 
ficient evidence from which they could find that the plaintiff suf¬ 
fered any financial loss. 

5. In refusing to instruct the jury that there was no legally suf¬ 
ficient evidence from which they could infer that the defendant 
was prompted by actual malice or acted with reckless or careless 
indifference to the rights and feelings of the plaintiff. 

6. In refusing to instruct the jury that there was no legally suf¬ 
ficient evidence from which they could infer that the witness Essary 
was prompted by actual malice or acted with reckless or careless in¬ 
difference to the rights and feelings of the plaintiff. 

15 7. In refusing to instruct the jury that if they found from 
the evidence that the witness Essary honestly and in good 

faith believed the statements in the newspaper article complained 

2—2807a 
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of and had grounds for such belief sufficient to satisfy an ordinarily 
prudent and cautious man that such statements were true, that 
the plaintiff was not entitled to recover punitive damages, and 
in ruling that so to instruct them was inconsistent with the high¬ 
est diligence thereby in effect ruling that punitive damages are 
premissible unless the defendant has exercised the highest diligence. 

8. In refusing to instruct the jury that if they found that the 
witness Essary was prompted by actual malice or acted with reckless 
or careless indifference to tfye rights and feelings of the plaintiff 
in the publication of the newspaper article complained of, that 
such actual malice or reckless or careless indifference could not be 
imputed on the evidence in this case to the defendant. 

9. In refusing to instruct the jury that before they w T ould be 
entitled to give the plaintiff punitive damages they must find that 
the defendant was prompted by actual malice or acted with reck¬ 
less or careless indifference to the rights and feelings of the plain¬ 
tiff in the publication of the newspaper article complained of and 
that the burden of proving these facts w r as upon the plaintiff. 

10. In refusing to instruct the jury that if they found that at 
the time of the publication of the newspaper article complained of 
the defendant honestly and in good faith believed the statements 
contained therein to be true and that the defendant had grounds 
for belief sufficient to satisfy an ordinarily prudent and cautious 
man that such statements were true, that they may take into con¬ 
sideration all the circumstances of the case and in the ex- 

16 ercise of their discretion award the plaintiff such compen¬ 
satory damages only as the evidence proved he'has sustained. 

11. In refusing to instruct the jury that if they found that at 
the time of the publication of the newspaper article complained 
of the defendant honestly and in good faith believed the statements 
contained therein to be true and that the defendant had grounds 
for such belief sufficient to satisfy an ordinarily prudent and cau¬ 
tious man that such statements were true, that they may take into 
consideration all the circumstances of the case and in the exercise 
of their discretion award the plaintiff nominal damages merely. 

12. In charging the jury that the law presumes the libel per se 
to have accomplished substantial damages. 

13. In charging the jury that they might award punitive dam¬ 
ages in this case. 

14^ In charging the jury that any recklessness or carelessness on 
the part of the witness Essary could be imputed to the defendant. 

ARTHUR PETER. 

JULIAN W. WHITING, 

Attorneys for Defendant. 

Service of the aforegoing Assignment of Errors acknowledged 
and accepted this 16th day of March, 1915. 

J. S. EASBY-SMITH, 

R. B. FLEHARTY, 

Attorneys for Plaintiff . 
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17 Designation of Record. 

Filed March 16, 1915. 

******* 

The Clerk will please prepare the following as the record on ap¬ 
peal in the above entitled cause. 

1. Declaration filed September 11, 1913. 

2. Plea of the defendant filed October 6, 1913. 

3. Joinder of Issue filed October 7, 1913. 

4. Memorandum of trial and verdict of jury January 13, 1915, 
and January 14, 1915. 

5. Memorandum of order of court overruling motion for new 
trial January 23, 1915. 

6. Memorandum of judgment and notice of appeal and fixing 
of supersedeas bond January 23, 1915. 

7. Memorandum of supersedeas bond approved and filed Februarv 
10, 1915. 

8. Memorandum of order of court extending time to submit bill 
of exceptions to March 15, 1915, March 6, 1915. 

9. Memorandum of bill of exceptions submitted to the court 
March 9, 1915. 

10. Order making bill of exceptions of record March 12, 1915. 

11. Bill of Exceptions. 

12. Assignment of Errors. 

13. This Designation. 

ARTHUR PETER, 

JULIAN \V. WHITINO, 

Attorneys for Defendant. 

We agree that the foregoing papers contain all that is necessary 
for a hearing upon appeal in the hereinbefore entitled cause, and 
do not desire any additional papers to be inserted in the record. 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 

I 

• 18 Memorandum. 

March 27, 1915. Time to file transcript of record extended to 
and including April 3, 1915. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56181 at Law, wherein George 
W. Ingham is Plaintiff and The A. S. Abell Company, a corpora¬ 
tion, is Defendant as the same remains upon the files and of record 

in said Court. j a? 

In Testimony Whereof, I hereunto subscribe my name and amx 

the seal of said Court, at the City of Washington, in said District, 

this 29th day of March, 1915. 

[Seal Supreme Court of the District of Columbia. | 

L F J. R. YOUNG, Clerk, 

ByALF. G. BUHRMAN, 

Assistant Clerk . 

20 In the Supreme ourt of the District of Columbia. 

At Law. No. 56,181. 

George W. Ingham, Plaintiff, 
vs. 

The A. S. Abell Company, a Corporation, Defendant 

Messrs. J. 8. Easby-Smith and Ralph B. Fleharty, Attorneys for 
Plaintiff. 

Take notice that on Tuesday, the 9th day of March, 1915, at the 
hour of ten o'clock, A. M., or as soon thereafter as counsel can be 
heard, we shall submit to the court to be settled the proposed bill of 
exceptions in the above entitled cause, a copy of which bill of ex¬ 
ceptions is hereto annexed. 

P ARTHUR PETER, 

JULIAN W. WHITING, 

Attorneys for Defendant. 

% 

Service of the aforegoing notice and the bill of exceptions men¬ 
tioned therein acknowledged and accepted, and a copy of said bill 
of exceptions received this 25th day of February, 1915. 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 

21 In the Supreme Court of the District of Columbia. 

At Law. No. 56, 181. 

George W. Ingham, Plaintiff. 

v. 

The A. S. Abell Company, a Corporation, Defendant 

Bill of Exceptions. 

Be it remembered that on the 13th dav of January, 1915, the 
above entitled cause came on for trial in the Supreme Court of the 
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District of Columbia before Mr. Justice Stafford and a jury reg¬ 
ularly empaneled, to try the issues joined between the plaintiff and 
the defendant, James S. Easby-Smith and Ralph B. Fleharty, Esr 
quires, appearing on behalf of the plaintiff, and Arthur Peter, Es¬ 
quire, appearing on behalf of the defendant. 

In his opening statement counsel for defendant admitted that 
“It is true that the “Baltimore Sun” was mistaken when it pub¬ 
lished the statement that Mr. Ingham had been removed from 
office.” We expect to show that that mistake was made with an 
honest belief that he had been removed and made under circum¬ 
stances that would have convinced a reasonably prudent man that 
such was the truth.” 

Whereupon the plaintiff to maintain the issues on his part joined 
produced the plaintiff, George W. Ingham, who having been first 
dulv sworn, testified, in substance, as follows: 

That he has lived in Washington for the last seventeen years, 
with the exception of about a year in 1902-1903, when he lived in 
Baltimore; that for seven years next before November 1910. he was 
statistician of the Department of Insurance of the District of Colum¬ 
bia and from November 1910 to November 1913, was Superintend¬ 
ent of Insurance for the District of Columbia ; that on the 13th of 
November, 1913, he resigned the last named position and the res¬ 
ignation was accepted on the 23rd of December, 1913, and that his 
resignation was purely voluntary, and was not called for. While 
•living in Baltimore he read the “Baltimore Sun” every morning 
and was a very frequent reader of it after returning to Washington. 
That he presumes the Baltimore Sun has a wide circulation in 
Washington, as he always found it on news stands; that on 
22 his way to his office on the 14th of December, 1912, his at¬ 
tention was called by several people to an article in the Bal¬ 
timore Sun and that he boucrht a copv of the SHin at the first news 
stand; whereupon the plaintiff offered in evidence a copy of the 
Sun purchased by the plaintiff from a newsstand, at 113 B St. S. E., 
in the City of Washington, D. C., containing the article referred to 
by the witness and the defendant admitted that the copy offered in 
evidence was one of the regular issues of the Sun and was printed 
and published bv the defendant. The article was upon the first 
page and read as follows: 

“Ingham Is Removed. 

Impending Insurance Scandal in Washington Causes Dismissal. 

House to Sift Alleged Fraud. 

Congressman Johnson Introduces Resolution for an Inquiry After 

Quiet Personal Investigation. 

(From the Sun Bureau). 

Washington, Dec. 13.—A casual inquiry made some months ago 
by a wary constituent of Representative Ben Johnson, residing at 
Painesvillp, Meade County, Ky., began an investigation that has 
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ended in an impending insurance scandal, which promises to reach 
out into high political and social circles in the District of Col¬ 
umbia. . 

As a culmination of a private inquiry, Mr. Johnson, m his capac¬ 
ity as chairman of the District Committee, introduced a resolution 
today providing for a drastic investigation into the affairs of two 
insurance companies here; and, just as he was taking this action, 
Commissioner Judson, in the Municipal Building, was signing an 
order removing from office Superintendent of Insurance Ingham. 

The resolution will come up under special rule tomorrow and the 
House is expected to order an immediate investigation. Develop¬ 
ments are expected to entangle a United States Senator, a member 
of the District bench, an official of the District other than the In¬ 
surance Superintendent, candidates for the inaugural chairmanship 
and many others prominent in financial and social affairs here. 

Mr. Johnson’s resolution provides that the two companies and 
all their affairs be investigated and that the same inquiry be made 
into the affairs of the Superintendent of Insurance and a firm of 
Washington real estate brokers. The resolution gives the District 
of Columbia or any of its sub-committees power to examine the 
books, records and documents of all named in the resolution, to ap¬ 
praise their property and examine witnesses in public hearings. 

23 Rigid Penalty for Perjury. 

It provides a rigid penalty for perjury in the case and specifically 
provides that no official or private person — lie called as a witness be¬ 
fore the examiners shall be excused from testimony, either because 
such testimony would incriminate him or because he learned facts 
as a private counselor or public official. 

While Mr. Johnson and several of his colleagues were preparing 
to set the machinery for this inquiry in motion today, the atmos¬ 
phere around the Capitol was tense, and it was no less exciting at 
the Municipal Building. It was reported that Commissioner Jud¬ 
son, after signing the order of removal, was informed by one — his 
associates, Commissioner Cuno Rudolph, that he declined to affix 
his signature to the order. Mr. Judson was therefore compelled 
to seek Commissioner John A. Johnston in order that a majority 
of the Commissioners might sign the order, making it valid. Supt. 
Ingham is a nephew of Senator Gallagher, of New Hampshire, 
chairman of the District Committee of the Senate. 

It is understood that one of the insurance companies is accused 
of buying a building in Washington, and a few days later having 
this property appraised for $500,000 more than the purchase price. 
This inflated value, it is charged, was put into the insurance com- 
* pany as a ‘surplus’ and shares sold upon its guarantee. The names 
of prominent men were sought and used upon the letterheads and 
alluring stock offers sent out by mail. The success resulting from 
this campaign was said to be so great that, it is charged, the price 
of the stock was doubled. 
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Johnson in Quiet Probe. 

Early in the Summer, the Painesville, (Ky.) man wrote Mr. John¬ 
son asking the Congressman’s advice about the company and asking 
for a recommendation concerning an investment in its stock. After 
an inquiry, Mr. Johnson replied, advising against such an invest¬ 
ment and since that time has been quietly gathering information 
about the company. 

A few days ago a prominent Washington financier, who has been 
seeking from President-elect Wilson the appointment of inaugural 
chairman, resigned from connection with the company; and an¬ 
other financier, who has been equally active in making a campaign 
for appointment as inaugural chairman, is said to have been one of 
the original promoters of the venture. All these facts can be 
proved, according to Mr. Johnson, and the letterheads of the com¬ 
pany bear names prominent in Congressional, judicial and financial 
affairs of the District.” 

Plaintiff further offered in evidence so much of said paper as 
showed, that its morning circulation was 86,776 copies and that it 
had a carrier service delivery in Washington and Georgetown for 
which orders could be left at the Sun Bureau on Fourteenth Street, 
m Washington, and that its average daily morning circulation for the 
eleven months preceding November 1912, was 88,560 copies; the 
plaintiff further testified in his own behalf that he was stopped on the 
morning the article was published by a half a dozen persons 
24 who had read the article and that it was a great shock to him to 
learn from the article and the people that he had been re¬ 
moved from office when he knew nothing about it whatever; that 
he had never been removed or suspended from office and there was 
no other person named Ingham, Superintendent of Insurance, or 
connected with the Insurance Department of the District of Col¬ 
umbia at that time; that he knew a great many people in Baltimore, 
including the former Insurance Commissioner there; that the Con¬ 
gressman Johnson referred to in the article was Congressman Ben 
Johnson, Chairman of the District Committee of the House of 
Representatives; at the time of the publication the Baltimore Sun 
had an office on 14th St. between New York Ave. and G St. this 
city, and it is there today; that the Commissioner Judson referred 
to in the article was Colonel William V. Judson, Engineer Com¬ 
missioner; that the Municipal Building referred to in the article 
was the District Building where the Government has offices and in 
which his Department of Insurance and the Commissioners’ offices 
are located; that the Superintendent of Insurance Ingham referred 
to in the article meant himself; that the Commissioner Cuno 
Rudolph referred to in the article, was President of the Board of 
Commissioners and that Commissioner John A. Johnston was the 
other Civilian Commissioner; there being two Commissioners of 
which two form a majority; that there is no Senator Gallager of 
New Hampshire, but that the article referred to Senator Jacob H. 
Gallinger, and that he is not a nephew of Senator Gallinger; the 
plaintiff then offered in evidence Sections 645, 646, 652 and 648 
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of Sub Chapter 5, of the Code of the District of Columbia, relating 
to the duties of the Superintendent of Insurance; the plaintiff 
further testified that during the term of his office he had continu¬ 
ously and exclusively devoted himself to the duties as laid down by 

statute. . 

Upon cross-examination the plaintiff testified that he was a dis¬ 
tant relative of Senator Gallinger. 

And thereupon plaintiff rested his case. 

25 Whereupon the defendant to maintain the issues on his 

part joined produced J. Fred Essary, who having been first 
duly sworn on oath, testified in substance as follows: that he resides 
in Washington and has been in the newspaper business for about 
15 years, has been connected with various papers and for about 3 
years has been the Washington correspondent of the Baltimore 
Sun and as such his duties required him to regularly go to the 
Capitol each day, and that while in the Press Gallery of the House 
on December 13, 1912, he heard a resolution offered by Represen¬ 
tative Johnson, but cannot recollect for a certainty whether he heard 
it read on the floor; he saw it afterwards the same afternoon in the 
office of the Clerk of the House. The defendant thereupon offered 
said resolution in evidence which read as follows: 

“62d Congress, 3d Session. 


H. Res. 750. 

In the House of Representatives. 

December 13, 1912. 

Mr. Johnson of Kentucky submitted the following resolution; 
which was referred to the Committee on Rules and order- to be 
printed. 


Resolution. 

Resolved, That the Committee on the District of Columbia of the 
House of Repreesntatives, or any subcommittee thereof which the 
chairman of said committee may appoint, is hereby authorized and 
directed to investigate the conduct, management, history, records, 
and affairs of the Commercial Fire Insurance Company of Washing¬ 
ton District of Columbia, and of the First National Fire Insurance 
Company of the United States, Washington, District of Columbia, 
both doing business in the District of Columbia, and of the office 
of the Superintendent of Insurance of the District of Columbia, and 
of Tuttle, Wightman and Dudley (Incorporated), doing business in 
the District of Columbia, together with those of their associates, 
representatives, and agents, and to examine the books, papers, ac¬ 
counts, and affairs of the aforesaid companies and of the Superin¬ 
tendent of Insurance of the District of Columbia; to appraise the 




THE A. S. ABELL CO., AC., VS. GEORGE W. I NO HAM. 17 

property, real and personal, belonging to said corporations or either 
of them. Said committee, or such subcommittee thereof as may be 
selected, is authorized to sit during the sessions of the House and 
during any recess of Congress. Its hearings shall be open to the 
public, and it is authorized and empowered to employ counsel, ex¬ 
pert accountants, appraisers, and such other clerical, stenographic, 
and expert assistance as it may deem necessary; also to compel wit¬ 
nesses to attend and testify, and to send for such persons and 

26 papers and to administer oaths to witnesses as the committee 
may deem best. Any false statement made under any such 

oath shall subject the offender to all the penalties provided for by 
law in the District of Columbia for the punishment of the crime of 
perjury. No person shall be excused from giving testimony or 
from answering any question, or from otherwise disclosing any facts 
within his knowledge as an individual, as an officer or director of 
any corporation or private partnership or as a public official, or 
from producing any book, paper, or document on the ground that 
the giving of such testimony or the production of such book, paper, 
or document would tend to incriminate him, or for any other rea¬ 
son. Such expense as will be incident to the investigation herein 
authorized shall not exceed $10,000, and' shall be paid out of the 
contingent fund of the House, upon vouchers signed by the chair¬ 
man of the committee and approved by the Committee on Ac¬ 
counts.” 

The said Essary further testified that after hearing the resolution 
introduced and getting a copy and reading it he discussed it with 
a number of his associates in the Press Gallery and made notes of 
it with the idea of writing an article about it to his paper for the 
next morning, but that later in the day he returned to his office and 
about seven o’clock on the same evening, Mr. Arthur B. Crock, the 
Washington correspondent of the Louisville Courier Journal came 
to Mr. Essary’s office to say that he had written a story bearing on 
the investigation and would relieve him of the trouble of writing it; 
that Mr. Crock did this under what is generally known in Washing¬ 
ton as a sort of co-operative arrangement whereby newspaper men 
work together, it being manifestly impossible for one or two men to 
report all the news in Washington in one day; Crock handed the 
witness the story and witness read it and it 'was later printed' in 
the Sun the following morning just as Crock wrote it; witness, how¬ 
ever, did not accept the story of Mr. Crock without making particu¬ 
lar inquiry as to its accuracy, or rather as to the source of his in¬ 
formation ; witness had no reason to question its accuracy; he had 
for two or three years co-operated with Mr. Crock in this connection 
and had found him to be as conscientious and reliable a newspaper 
man as witness had ever known in his acquaintance; as witness 
knew of the investigation being ordered or proposed in the 

27 House it did not occur to witness to question the accuracy of 
any detail of Mr. Crock’s story, but witness asked him, how¬ 
ever, where his information had come from in regard to certain de¬ 
tails and Mr. Crock replied that he had received the information 

3—2807a 
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from Representative Johnson of Kentucky; the detail about which 
witness asked Crock was whether the suspension of Mr. Ingham as 
District Insurance Commissioner, pending the investigation, as 
stated in the story was correct; Crock said that Johnson had told 
him in the afternoon that the District Commissioners had suspended 
Mr Ingham pending this investigation; witness did not know Mr. 
Ingham at the time of the aforegoing occurrences; that an article 
then handed witness was written by him on January 25, and printed 
in the Baltimore Sun on January 26, 1913, on the second page; 
defendant then ottered the last mentioned article in evidence which 

read as follows: 

“Judge Gould in Denial. 

Did Not Sell Use of Name to Insurance Companies, He Says. 

Pins Redfield on Charge. 

Admits Association With One of Accused Concerns and Explains 

His Reason for Connection. 

(From the Sun Bureau.) 

Washington, Jan. 25.—Judge Ashley M. Gould, of Maryland, 
now a Justice of the Supreme Court of the District of Columbia, 
to-day appeared before the House Committee investigating the local 
insurance scandals and explained his connection with the alleged 

‘wild cat’ business. A , , , ., 

The jurist denied in postive terms that he had ever sold the use 

of his name to these companies and during the hearing he turned 
upon the committee and demanded to know the origin of the re¬ 
peated statements that he had bartered his influence as a judge. 

Judge Gould is from Montgomery County and is widely known as 
a Republican leader in the Sixth Congressional district. He was 
a candidate for Congress against George A. Pearre before he was 
elevated to the Federal bench by President Roosevelt. A year ago 
and three years ago he warmly supported Gist Blair, of Montgomery 
County, for the Republican nomination for Congress. 

The name of Justice Gould was dragged into the insurance inves¬ 
tigation in Washington three weeks ago, when general charges*were 
made during the inaugural chairmanship fight to the effect 
28 that Eldridge E. Jordan, Robert N. Harper and others were 
involved in the organization of unsound insurance ventures 

in the District. 

Tends to Vindicate Ingham. 

At the time the report was current that District Insurance Com¬ 
missioner Ingham had been suspended. This proved later to be 
untrue and the more recent developements in the inquiry have tended 

stronglv to vindicate Mr. Ingham. 

He was made a target of, it is now believed, for the reason that 





THE A. S. ABELL CO., &C\, VS. GEORGE W. INGHAM. 


19 


he was connected with the family of Senator Gallinger, chairman of 
the District Committee of the Senate. 

Judge Gould in his testimony today, frankly admitted that he 
had become associated with one of the accused insurance firms, 
but said that he had done so because of his interest in the insurance 
laws and because he understood the firm was a fifth partner to arbi¬ 
trate differences that might arise. He could not remember having 
ever received any stock of the insurance companies now being 
probed. 

More interesting than Judge Gould’s direct testimony, however, 
was his cross-examination of Representative Redfield, of New York, 
a member of the investigating committee. Mr. Redfield had, it was 
frequently reported, charged at an executive session of the House 
Rules Committee that the Marylander had received $5,000 for the 
use of the jurist’s name by the two companies. 

He Grills Redfield. 

After finishing his testimony Judge Gould asked permission to 
question Mr. Redfield. He then wanted to know if Mr. Redfield 
had made the statement before the Rules Committee that he, Gould, 
had received $5,000 by questionable practices. 

Mr. Redfield replied that there had been a general report to that 
effect, but no definite charge made. 

Judge Gould then demanded to know the source of the supposed 
information. Mr. Redfield then reminded the questioner that the 
proceedings of the Rules Committee were official secrets. 

‘Would you mind telling me who told you this?’ asked Judge 
Gould. 

‘I do not recall that any definite person told me any definite thing 
or that any definite sum was named,’ was the reply. 

‘Then you made the statements without responsibility’, said the 
Marylander. ‘I merely wanted that fact brought out. It is a mat¬ 
ter of great importance to me and very offensive.’ ” 

Witness Essary further testified in behalf of the defendant that 
at the time he wrote the article of January 25, 1913, that he had 
received no complaint from Mr. Ingham, or from his counsel, or 
from any source with regard to the first article; on being asked how 
he came to write the second article Essary testified that it came to 
his notice some time after the first article was written that there 
was an error in it inasmuch as Mr. Ingham had not been actually 
suspended pending the investigation, but that in the rush of businei 
he has no definite recollection of having given attention to 
29 the matter until the investigation had proceeded some two 
or three weeks; he followed, however, the testimony in the 
case from the Washington local newspapers, and that at the first 
opportunity he wrote this second article with the idea of setting right 
the former error that he had committed; that he had not been 
prompted to do this by any body on his paper or otherwise and had 
not received any complaint from anybody, but felt the impulse to 
right the injury that he had done Mr. Ingham whether complaint 
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was made or not. Witness further testified that in March, 1913, 
Charles H. Grasty was the editor and publisher of the Sun and the 
President of the defendant corporation, whereupon the defendant 
read in evidence the following letter which plaintiff’s counsel ad¬ 
mitted that he had written. 

“March 3rd, 1913. 

“Mr. Charles H. Grasty, Pres. & General Mgr. The A. S. Abell Co., 

Sun Square, Baltimore & Charles Sts., Baltimore, Maryland. 

Dear Sir: On December l4th, 1912, you published in the Sun 
a false and defamatory article concerning Mr. George W. Ingham, 
Superintendent of Insurance in the District of Columbia. This 
article appeared in the last column of the first page of your issue of 
that date under the headlines ‘Ingham is Removed’. Pending in¬ 
surance scandal in Washington causes dismissal.’ 

Immediately after the publication of this article I was retained 
by Mr. Ingham to protect his rights and among other things to bring 
suit against your company for libel. 

Not only is every statement of your publication concerning Mr. 
Ingham false and defamatory, and* not only has he never been re¬ 
moved from office, but he has been completely vindicated by the 
Congressional Committee which investigated him and his office and 
has made recently a report in the matter. 

Before bringing suit I have thought it due to you to inquire 
whether or not you desire to make proper amends to Mr. Ingham 
and proper compensation to him for the damages you have done 
him without the necessity of his resorting to litigation. 

I shall expect a prompt response. 

Very truly yours, 

(Signed) J. S. EASBY-SMITH. ,, 

Whereupon the defendant read in evidence the following letter 
which plaintiff’s counsel admitted that he received from the said 
Charles H. Grasty: 

30 Headed “The Sun, Sun Square, Baltimore, Md. w 

March 5, 1913. 

“Mr. J. S. Easby-Smith, 426 Fifth Street, N. W., Washington, D. C. 

Dear Sir: Your letter of the 3rd inst. reaches me this morning 
and gives me my first information on the subject, which shall have 
my prompt attention. 

If we have done an injustice to Mr. Ingham, as stated in your 
letter, we shall make thorough correction regardless of whether you 
bring a suit or not. Any such errors in the Sun are made in the 
effort to print the news and when we make them it is our settled 
practice to correct them promptly, frankly and without reserve and 
with the view of making the fullest reparation possible. 

Very respectfully, 


CHARLES H. GRASTY, President ” 
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Plaintiff further read in evidence the following letter which the 
witness Essary testified he received from the said Grasty. 

“March 5, 1913. 

My Dear Mr. Essary : I send you, herewith, copy of letter from 
Mr. Easby-Smith together with my reply thereto. 

Please immediately proceed to investigate this matter and if the 
facts are as stated by Mr. Easby-Smith, I want to set his client right, 
thoroughly and promptly and without any regard to the question of 
libel suit. Kindly let me hear from you at once in this matter and 
if we are in error give me full explanation. 

Very truly yours, 

CHARLES H. GRASTY.” 

Whereupon, defendant’s counsel at the request of plaintiff’s coun¬ 
sel read in evidence the following letter. 

“March 31. 1913. 

“Mr. Charles H. Grasty, Pres. & Gen. Mgr. The A. S Abell Co., Sun 
Square, Baltimore & Charles Sts., Baltimore, Maryland. 

Dear Sir: Referring to my letter of the 3d instant and your 
reply of the 5th instant concerning the claim of Mr. George W. 
Ingham, I have been expecting, since Mr. West representing your 
company called on me the week before last, to hear from you as to 
any proposition of settlement you might have to make. 

I feel that you have had sufficient time to consider this matter, 
and shall be compelled to file suit unless I hear from you within a 
f©w davs. * 

Very truly yours, J. S’. EASBY-SMITH.” 

Defendant’s counsel then offered in evidence an article which the 
witness Essary testified was written by him on March 11, 1913, and 
printed in the Baltimore Sun on the next day. This article 
31 appearing at the top of the last column on page 2 of said 
edition, read as follows: 

Mr. Ingham Exonerated. 

Congressional Committee Repudiates all Charges Against Him. 

Effort to Oust Him Failed. 

Superintendent of Insurance in Washington is Fully Vindicated 

After Official Investigation. 

(From the Sun Bureau.) 

Washington, March 11.—The special committee of the House of 
Representatives which made a sweeping investigation into the charge 
that certain insurance companies in the District of Columbia were 
insolvent and that they were in collusion with the Superintendent 
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of Insurance to overvalue property holdings has made its report and 
it finds that the companies are sound and that the official conduct 
of Superintendent of Insurance Ingham is above reproach. 

When this investigation was first ordered it was widely reported 
that Superintendent ingham had been suspended from office pending 
the inquiry. This turned out to be untrue and to be an injustice 
to Mr. Ingham who remained in office throughout the investigation 
and whose testimony on the witness stand went far to vindicate his 
actions. 

The Sun published statements at the time dealing with the in¬ 
vestigation of Mr. Ingham’s office. As the investigation proceeded 
it was called to the attention of The Sun that these publications, 
which were in the nature of things fragmentary in their character, 
have not left a correct impression as to the committee’s findings in 
the case of the Supeintendent of Insurance. 

Attack on Ingham Failed. 

When the inquiry was originally authorized former Commissioner 
Judson moved at a meeting of the Commissioners of the District of 
Columbia that such suspension be ordered. He failed, however, to 
secure the vote of either of his two colleagues and the motion failed. 

During the hearings before the committee witness after witness 
testified that the official conduct of the Superintendent of Insurance 
was justified, and when the subcommittee, composed of Represen¬ 
tatives Johnson and George, made its report it exonerated the Super¬ 
intendent from any blame. This committee in writing its conclu¬ 
sions said:. 

‘First. That there can be no serious criticism of the official con¬ 
duct of Superintendent of Insurance, Mr. Ingham. 

‘Second. The valuation of $2,000,000 placed upon the Southern 
Building by the appraisers selected by Mr. Ingham has been fully 
vindicated. 

‘Third. That the financial condition of each of the companies is 
solvent beyond all sort of question and has never been otherwise.’ 

All Charges False. 

In order that certain charges made before this investigation started 
might not go unrefuted we make the following statement: 

When the resolution under which we are acting was prepared, but 
before it was introduced unqualified representations were made to 
the Speaker of the House of Representatives, to the chairman of the 
Committe on Rules, Mr. Henry, and to the chairman of the 
32 House Committee on the District of Columbia, Mr. Johnson, 
as well as to Mr. George, a member of that committee, to the 
effect that Tuttle, Wightman and Dudley had been driven out of 
the State of New York; that Justice Gould was being paid $5,000 
annually for the use of his name in the selling of stock in these in¬ 
surance companies; that poor and ignorant people throughout the 
Union were being robbed by them; that the two said insurance com¬ 
panies were only makeshifts for that purpose and were not legitimate 
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insurance companies; that there was collusion between the Super- * 
intendent of Insurance and the two said insurance companies for the 
purpose of having the Southern Building property appraised for more 
than it was worth and for the purpose of continuing the robbing of 
the poor and ignorant and that the said Superintendent of Insurance 
would be promptly dismissed by the Commissioners of the District 
of Columbia. 

Each and every one of these representations has turned out to be 
false.” 

Upon cross-examination the witness Essary testified in substance 
as follows: That he had read Mr. Crock’s article before he sent it 
to his, the witness paper and had asked Crock where he got his 
information about Mr. Ingham and was told by Crock that he got 
it from Congressman Ben Johnson; that he especially asked in de¬ 
tail as to Mr. Ingham’s suspension and that Mr. Crock told him in 
words to the effect that the Commissioners had suspended Mr. Ing¬ 
ham pending the investigation; whereupon the witness was asked' 
to look at the article and state whether there is any statement therein 
about suspension, whether during investigation or not, and whether 
the article is not a flat statement that he had been removed from 
office, and the witness replied that the article does not state that 
Mr. Ingham had been removed, but that the headline, however, 
does so state. That the responsibility for the headlines rests in the 
City or News Boom in Baltimore; that he had nothing to do with 
• the headlines but that the article gives the impression that the 
headlines state; on being asked, since Mr. Crock had told witness 
that Johnson said “that Ingham had been suspended pending the 
investigation”, why witness did not put that in the article, witness 
replied that he is giving the benefit of his recollection as to what 
took place in his office more than two years ago, that Crock may 
have said “suspended during the investigation”, or that he may 
have said “suspended”; witness’ recollection was “pending the in¬ 
vestigation”; at all events, Mr. Crock assured witness that this 
article was correct upon the authority of the Chairman of 
33 the District Committee of the House; that there is no Justice 
of the Supreme Court of the District of Columbia attacked 
in the article and that witness does not recall having asked Crock 
line by line about his article or about the Judge mentioned therein; 
he does not recall asking Crock who the other official was that was 
going to be implicated, but he does recall asking him about Mr. 
Ingham and where he got the information about Senator Gallinger 
being involved; witness did not inquire further than from Mr. 
Crock; witness is not sure that he heard the resolution actually in¬ 
troduced by Representative Johnson; he knew that it was intro¬ 
duced at that time; it may have been read by title, by the clerk of 
the House, as introduced; all that he knows for a certainty at this 
time is that he saw the original resolution in the office of the Clerk 
on the day it was introduced about half past five or six o’clock, be¬ 
fore it had been printed, and he made notes of it but did not get a 
copy or make a verbatim copy; that Mr. Crock called about seven 
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o’clock on the same day before witness had had an opportunity 
to write anything about it; witness had intended to write it up 
later himself if the article had not been delivered to him by 
Mr. Crock; witness does not recall seeing a copy of the article in 
the Courier-Journal, but Mr. Crock told him that it was the same 
as his article that he was sending to his paper; that witness knows 
that following the adoption of the resolution there was quite ® 
lengthy investigation by the House District Committee which lasted 
fully two months ; witness kept in touch with the investigation only 
in a general way; was not able to attend it personally but kept 
enough in touch^ to write the article of Jan. 25th; the local papers 
were carrying the investigation in great detail and witness read of 
the same from time to time in the local papers; the article 

34 of January 25, was written on the afternoon of the day that 
Judge Gould appeared before the Committee and denounced 

the charges; witness was not present when Judge Gould testified 
and got his information from which to write the article from Mr. 
Henning of the Chicago Tribune and thinks that Mr. Crown of the 
Baltimore Sun Bureau, was also there; witness learned a short time 
after the publication of the original article that Mr. Ingham had 
neither been removed or suspended; witness cannot say exactly 
how soon but it was not very long; the investigation continued 
quite a while, but witness cannot say whether it started on the 26th 
of December and continued daily until nearly the end of February, 
witness cannot be sure that he had at hand information that Mr. 
Ingham had neither been removed nor suspended; on being asked, 
“You did not send any correction at all to your paper”, witness 
answered that I can only say that I had a distinct recollection of 
having sent something over earlier, but I failed to find it in my 
files after a careful search; he does not urge that as a circumstance 
in this case because he has not been able to find it; he has a dis¬ 
tinct recollection that he did write something; he has examined the 
files of his papers from December 14, to January 25, and has failed 
to find anything; the Washington newspapers carried the investiga¬ 
tion rather extensively and witness followed it as well as he could 
in a general way; witness assumes that the report of the investigation 
was given to the Press on the 27th of February, 1913, but he did 
not get a copy of the report until quite a while afterwards; witness 
was shown a' copy of the Washington Herald of February 28th' 
and asked if he recognized it, to which he answered “yes”. The 
following then occurred: “Q. Do you remember seeing the headlines 
‘Ingham is completely exonerated ? Mr. Peter objected that the 
witness should be asked to look at the article rather than state 

35 the contents. By Mr. Easby-Smith: “State whether or not 
you know that at the time this was published, wide publicity 

was given to the investigation. A. I assume it was. Q. Why did 
you not at that time send a report to your newspaper of the find¬ 
ings* of this Committee exonerating Mr. Ingham.' A. I had pre¬ 
viously given as much attention to it as I judged the story was 
worth from a straight news standpoint. Q. Worth as news, is that 
what you said? A. Yes, sir. You had given it as much attention 
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as you thought it was worth as news. Had you given it as much at¬ 
tention as you thought it was worth to the reputation of George 
W. Ingham? A. I had. Q. You thought he had no reputation? 
A. I had not his reputation in mind at all. I had no feeling or 
interest in Mr. Ingham as an individual. Q. Did you know at that 
time that your paper printed on the front page in the most prom¬ 
inent headlines, ‘Ingham is removed on account of pending in¬ 
surance scandal’? A. Yes, sir. Q. And with that knowledge and 
simply because you did not think this was good from a news stand¬ 
point a statement of the vindication which you-A. (interpos¬ 

ing) I had previously stated he had been vindicated. Q. In this 
article of Jan, 25th, I understand? A. Yes, sir. Q. In which, 
in the middle of the article is a headline ‘Tends to vindicate Ing¬ 
ham’. A. Aes, sir. Q. You thought that was enough for this 
headline article did you? A. That appealed to me as being 
enough at that time. At all events, that was all that I have any 
record of having printed up to that time.” On being asked if he 
recei\ ed the letter from Mr. Grasty dated March 5th, the witness 
answered “yes”; and then being asked why he waited until March 
11th to send the article printed on the inside of the Sun on March 
12th, witness replied that he cannot recall the circumstances defi- 
nitely; he received the letter dated March 5th from Mr. Grasty 
probably the day after it was written, and Mr. Grasty’s instructions 
were to prepare a report to him; witness prepared a report 
36 to Mr. Grasty as he recalls and later prepared this article; 

witness had to search the records of the investigation to some 
extent to get the definite information that witness wished to print 
in the article; the article is to a large extent based upon the report 
which was issued on the 27th of February, the latter part of the 
article from the paragraph beginning “First—there can be no seri¬ 
ous criticism”, to and including “each and every one of these repre¬ 
sentations as turned out to be false” was taken verbatim from the 
report, witness did not have to make an investigation to determine 
whether the first article was true, he already knew that and had pre¬ 
viously corrected it in his paper; the time*taken in making the in¬ 
vestigation was to get the information that would produce the article 
written March 11th, which information he had not in his office 
when he got Mr. Grasty s letter; it took him one or two days to get 
it; the statement in the article of March 11th, “when this investi¬ 
gation was first ordered it was widely reported that Superintendent 
Ingham had been suspended from office pending the inquiry” was 
not taken from the report, but was based by witness on the reports 
that had gained circulation among a number of newspaper men 
who are circulating generally in official circles; when asked where 
he heard these reports witness replied that in addition to hearing 
the reports from Mr. Crock on the evening of December 13th, as 
witness recalls he heard the same thing from Mr. Crown, his assietr 
ant, and as witness recalls the same thing was printed in a number 
of newspapers the following morning, but so far as witness knows 
it was not printed in any Washington paper; witness does not know 
that it was published m any other newspaper, but heard that it was* 
4—2807a ’ 
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the general impression that had spread around that this was the 
situation was evidently received from the fact that Commissioner 
Judson had made such a motion; witness knows that it was the 
general impression because of the various reports that in a general 
way reach a newspaper office; after the evening ot Dec. 
37 13th and after hearing what he did from Mr. Crock and 
Mr. Crown, witness cannot be sure that he did hear the next 
day or later that Mr. Ingham had been removed from office or sus¬ 
pended • witness was not “kidded” by the newspaper men the next 
morning about the mistake he had made; witness does not recall 
talking to any newspaper men the next morning or the morning 
after about this matter and does not recall talking to anybody con¬ 
cerning it; the reason why witness reiterated in the article, written 
on March 11th and printed on March 12th, that it was widely re¬ 
ported that Ingham had been suspended from office was for the 
purpose of making the correction; it would have meant nothing at 
all if witness had said in his paper in this connection that Ingham 
had not been removed from office; witness had to indicate if there 
was anything to be said about it; the correction was made abso¬ 
lutely in good faith; when asked if there is a place in this article 
where the mistake of himself or the Sun is admitted and whether 
the article is not a reiteration, the witness replied that the report was 
for the sole and single purpose of correcting a false impression that 
had been previously made ; the report of March 11th was not made 
until after the complaint had been made; and when asked why he 
did not send to his paper a complete story on February 27th, the 
day the report of tne committee was published, the witness re¬ 
plied that he could not say that he saw on the 27th of February 
the report of the Committee, though he was still employed by the 
Sun and was still going to the Capitol at that time. 

Whereupon the defendant in order to further maintain the issues 
on his part joined, produced Charles H. Grasty, who being first 
duly sworn, testified in substance as follows: Has lived in Balti¬ 
more, except for one year, since 1890; has been a newspaper man 
for thirty years, during which time he has been Managing Editor or 
proprietor of a number of newspapers in this country; in December 
1912 and in January, February and March, 1913, was President 
and Manager of the A. S. Abell Co., publishing the Baltimore Sun, 
and his office was located in the Sun Building in Baltimore; he 
does not know the plaintiff and did not have any knowledge of the 
publication of the article which is the basis of the suit until 
38 he got the letter of March 3rd from Mr. Easby-Smith and 
on March 5th he sent the letter to Mr. Easby-Smith and the 
letter to Mr. Essary, which have been read in evidence; he did not 
have any malice toward Mr. Ingham, or any ill will toward him 
of any kind; witness called attention to the following statement 
printed in the Baltimore Sun of date Dec. 14, 1912, and the same 
was offered in evidence: “Corrections. Readers are requested to 
call attention to any errors occurring in the Sun.” 
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Whereupon the defendant in order to further maintain the issues 
on his part joined, produced Dr. William Tindall, who being first 
duly sworn, testified as follows: That he is secretary to the Board 
of Commissioners of the District of Columbia and has custody of 
the records and files of the action of the Board; the papers handed 
witness came from the files of the office of the Commissioner, where¬ 
upon the defendant offered the same in evidence. Whereupon 
counsel for plaintiff objected and asked counsel for defendant “Are 
you going to attempt to prove that charge?” Counsel for defendant 
replied “Not at all.” Counsel for plaintiff withdrawing his objec¬ 
tion they were read as follows: 

“Engineer Commissioner, District of Columbia, 

Washington, December 9, 1912. 

“Unless, in pursuance of my motion of December 6, 1912, the 
Insurance Department of the State of New York be invited to ex¬ 
amine into the books and accounts of the Commercial Fire Insur¬ 
ance Co. and the First National Fire Insurance Co. of the United 
States, and unless that department accepts this invitation, I am 
constrained to move that the Commissioners declare the office of 
Superintendent of Insurance of the District of Columbia vacant, 
and proceed to seek and appoint to that office the best man that can 
be found to accept the position. 

W. V. JUDSON, 

Lieut. Col. of Engineers , U. S. Army, 
Engineer Commissioner, District of Columbia.” 

“Engineer Commissioner, District of Columbia. 

Washington, December 13, 1912. 

In view of the fact that the State of New York has not yet sent 
a representative to inspect the books and accounts of the Commer¬ 
cial Fire Insurance Co. and the First National Fire Insurance Co. 
of the United States, I move that the office of Superintendent of In¬ 
surance be declared vacant. 

WILLIAM V. JUDSON, 

Lieut. Col. of Engineers, U. S. Army, 
Engineer Commissioner, Dist. of Col ” 

39 Whereupon on cross-examination the witness testified in 
substance as followsi Neither of the motions ever carried) 
witness knows of nothing in respect to the motions save what is 
upon the papers offered in evidence; sometimes in general meet¬ 
ings of the Board where the three Commissioners meet they make 
verbal motions and vote upon them and in other cases they will make 
written motions and submit them to the Board of Commissioners 
for action; these w T ere written motions made by Commissioner Jud- 
son and show on their face that neither of those gentlemen voted. 
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Whereupon the defendant to further maintain the issued on his 
part joined, produced Harold E. West, who being first duly sworn 
testified in substance as follows: That he is a reporter on the Bal¬ 
timore Sun and was such in March 1913; he was temporarily cov¬ 
ering the White House in Washington, this being shortly after In¬ 
auguration; that he received the following letter from Charles H. 
Grasty which was then read in evidence. 


“The Sun, Sun Square, Baltimore, Md. 


March 19, 1913. 


Mr. Harold West, C/o The Sun Bureau, Washington, D. C. 

My Dear Mr. West: Will you take up the enclosed matter with 
Mr. Essarv and call on the lawyer and after talking with him give 
me vour idea of what, if anything, we should do in the matter, 
have had Mr. Essarv’s opinion and would like to have yours as sup¬ 
plementing his. I am enclosing all the papers in the case and Mr. 
Essary will assist you in handling the matter. I am very much 
puzzled as to what to do, if anything. Be careful to preserve the 
papers and to return them to this office when you have finished with 

them. 


Very truly yours, 
(Signed) 


CHARLES H. GRASTY.” 


Whereupon he consulted with Mr. Essary and read over the pa¬ 
pers and enclosures and then went down to see Mr. Easby-Smith 
with whom he had a conversation about the case and expressed the 
regrets of the Sun and offered to make a correction; he told Mr. 
Easby-Smith the Sun stood ready to make any correction they 
could that was proper; that Mr. Eashv-Smith said the time 
40 had gone hv when a correction would be satisfactory; wit¬ 
ness submitted to him a form of correction; Mr. Easby-Smith 
read it over hut said that the time had gone by when it would be 
satisfactorv; after that witness wrote a correction of the article 
and sent it to the Sun with instructions that it be published in a 
prominent place; whereupon witness produced a copy of the Bal¬ 
timore Sun of March 22, -1913, and pointed out the article printed 
on the 2d page to which he had referred and testified that he wrote 
the headlines and all of the article and sent it to the Sun ; whereupon 
the defendant offered the article in evidence. It read as follows: 


“Ingham Still in Office. 

Superintendent of Insurance Not Reimoved, as Stated in the Sun. 

The attention of The Sun has been called to the fact that in its 
issue of December 14, 1912, in a report of the recent Congressional 
investigation of two insurance companies of the District of Co¬ 
lumbia, it was stated that Superintendent of Insurance Ingham had 

been removed. j j j • 

Superintendent Ingham was not removed or suspended during 

the investigation, and The Sun desires to express its regret that 

this error in its report should have occurred. 
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Whereupon on cross-examination the witness testified in sub¬ 
stance, as follows: Witness recollects having discussed with Mr. 
Easby-Smith when he called to see him the article appearing in 
the Sun of March 12th, but does not recollect that Mr. Easby-Smith 
stated he did not consider that article in any sense a retraction or 
correction of the first article, though that has been a year and a 
half ago and witness does not pretend to recollect all the details 
of the conversation but does remember that he and Mr. Easby- 
Smith discussed that; he remembers that they also discussed the 
article of January which Mr. Easby-Smith had not seen, witness 
cannot remember the details; he remembers that Mr. Easby-Smith 
said he did not consider this a proper retraction; witness said that 
they would publish something further which he did on the 
41 22nd of March, 1913, namely the last quoted article; he 
sent the article to his paper on the same day that he saw Mr. 
Easby-Smith at his office; he sent the article over in a package 
that night with instructions that it be published at once and it was 
published. Whereupon at the request of defendant it was agreed 
between both the plaintiff’s and the defendant’s counsel that the 
report of the Congressional Committee dated the 27th of Febru¬ 
ary, 1913, was in evidence and that both sides could read to the 
jury so much thereof as it desired. The defandant’s counsel read 
to the jury from the majority findings of said report in substance as 
follows: 

“•Superintendent of Insurance. 

In the resolution under which we are acting we were required 
to ‘investigate the office of the superintendent of insurance of the 
District of Columbia.’ 

We called before us a number of witnesses and took considerable 
testimony bearing upon the conduct of the office during the term 
of the present commissioner, George W. Ingham. 

The special criticism that was directed against Mr. Ingham and 
his department grew out of the report made by his department on 
these insurance companies, completed on November 8, 1912, and 
especially concerning his connection with the appraisement of the 
real estate known as the Southern Building. 

We have examined somewhat carefully his reports made on these 
two companies on said date, and find nothing in them to criti¬ 
cise. When carefully examined they disclose most of the facts that 
are disclosed by the testimony that has been introduced before 
this committee. 

While the report is not easily understood by one not acquainted 
with the manner of keeping books in the insurance department, 
yet this report seems to be made in the way such reports are usually 
and ordinarily made. There has been considerable criticism of 
Mr. Ingham concerning the appraisement of the Southern Building. 
The evidence in this case discloses the following facts: On October 
19, 1912, Mr. George W. Ingham called one H. H. Dameille to his 
office and asked him to act as one of the appraisers of that build¬ 
ing, and also asked him to see one Alexander T. Hensey and one 
William P. Lipscomb, to ascertain if they would serve as commission- 
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ers in making such appraisement. It does not appear how the names 
of Hensey and Lipscomb suggested themselves to Mr. Ingham. He 
was not personally acquainted with either of them. It seems that 
he intrusted to Mr. Darneille the responsibility of ascertaining their 
competency. 

It has since developed that Mr. Hensey and Mr.. Lipscomb are 
both on the board of directors of a certain bank with Mr. Tuttle, 
and this has given rise to the suspicion that Mr. Tuttle had some¬ 
thing to do with their selection. This Mr. Ingham denies, and we 
find nothing in the evidence to justify the suspicion. The exami¬ 
nations referred to were made in the regular wav, and the insurance 
companies paid for the examination in the usual and ordi- 
42 nary way. There is. however, a transaction between Tut¬ 
tle, Wight man & Dudley and the insurance commissioner that 
seems quite irregular on its face. On October 23, 1912, and while 
this appraisement was being made. Mr. Tuttle, of Tuttle, W ightman 
& Dudley, gave Mr. Ingham cash in the sum of $50. For this he 
took no receipt, and no entry was made upon the books of the in¬ 
surance department concerning it. On November 5, three days be¬ 
fore the appraisement was reported, Tuttle, W ightman & Dudley 
(Inc.) gave Mr. George W. Ingham a check for $50. This money 
and check, it was admitted, were not given in connection with the 
examination of the insurance companies. When Mr. Ingham s 
attention was called to these items, he explained them by saying 
that about the 10th of October he made a trip to Montgomery, Ala., 
to ascertain what the commissioner of insurance of that State knew 
concerning the First National Fire. Insurance Co. He admitted, 
however, that, he made this trip without consultation with either 
Tuttle, Wightman & Dudley or the insurance company, and with¬ 
out anv authority of law, and admits that he had no legal right to 
charge the insurance company for this trip. 

A further trip was made by him on or about the first of No¬ 
vember to Atlanta, Ga„ which was in connection with other busi¬ 
ness. and he made a trio from Atlanta to Montgomery in connec¬ 
tion with the First National Insurance, and the last $50 was re- 
ceived by him a few days after his return. No account was ren¬ 
dered to the insurance company of the expenses of said. trips 
until Mr. Ingham was examined in this case. His statement in re¬ 
gard to this matter, however, appears on page 1907 of the record 
of this cause, and it shows that the $100 received from Mr. Tut¬ 
tle evceeded his expenses to that time by $18.90. 

The evidence further discloses the fact that there was no account 
whatever kent of this $100 received bv Mr. Ingham from Mr. Tuttle. 
To say the least, this method of conducting business is extremely 
loose and fraught with all kinds of danger. 

Examinations of insurance companies and appraisement of their 
pronertv is for the benefit of the public, and it ought to be done 
under circumstances which would put the appraisers and the com¬ 
missioner under no obligations whatever to the insurance companies. 
If monev can be paid to a commissioner without anv public record 
being kept of it. it opens the wav for briberv and corruption. We 
feel that the commissioner hereafter at least should keep a hook in 
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which he shall record all moneys received by him or any of his 
subordinates from insurance companies, stating for what purpose 
received and for what purpose paid out.” 

Plaintiff’s counsel read to the jury from the minority findings 
of said report in substance as follows: 

“After the whole hearing had been practically completed, there 
was not a scintilla of evidence against Mr. Ingham, either in his 
official capacity or his private life. When he himself came upon the 
stand toward the end of the investigation, he frankly and can¬ 
didly admitted, and made statements relative to an expense ac¬ 
count for a trip to Georgia and another made to Alabama, which, 
unexplained might seem damaging. But his frankness in this re¬ 
spect is to be commended. He followed the custom of long stand¬ 
ing in the District of Columbia, that the expenses of every trip 
made outside of the District of Columbia by the superintendent of 
insurance or any of his subordinates should be paid by the com¬ 
pany upon whose account the trip was made. In this way he got 
at one time $50 from Mr. Tuttle, president of one of these insurance 
companies, and also got $50 at another time. As stated, these sums 
of money were to cover his expenses on the two trips just 
43 named. The accountants employed by the investigating 
committee reported one of these items under the head of 
‘legal services’, while the voucher itself showed unmistakably upon 
its face that it was for traveling expenses thus incurred, and not as 
a fee of any description. The other sum of $50 the accountant 
did not deal with at all, but Mr. Ingham himself frankly brought 
the matter to the attention of the committee. 

If Mr. Ingham had corruptly gotten from Mr. Tuttle these two 
sums, amounting to $100, then it is reasonable to believe that both 
Ingham and Tuttle would have made an effort to conceal the trans¬ 
action. However, just the contrary appears. If either Mr. Ing¬ 
ham or Mr. Tuttle had had the slightest desire to swear falsely as 
to these transactions, they could have done so. They could have 
made up a story far more plausible than the plan, unvarnished, 
frank recital made by them relative to these two vouchers. 

Instead of being a reflection upon Mr. Ingham, we are of the 
opinion that it is to his credit to have told the truth, although it 
be not so easily explained as a well-manufactured falsehood could 
have been. 

The only criticism in the matter which could possibly be made 
of Mr. Ingham is that he made a trip from Washington to Mont¬ 
gomery, Ala., to see the commissioner of insurance of that State 
without first having ascertained by wire that that official would be 
at home upon Mr. Ingham’s arrival there. It should not be con¬ 
sidered a violent presumption upon the part of Mr. Ingham to 
take it for granted that this or any other public official would be 
at his place of business, although, as it turned out, the Alabama In¬ 
surance commissioner was not at home upon Mr. Ingham’s arrival 
there. The fact remains, however, that Mr. Ingham had no other 
business in Montgomery, Ala., than to get information concerning 
this insurance company j and, following the custom, the insurance 
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company was expected to pay and did pay his actual expenses m 

g °Unti 1 1 MV 1 'ingh am* 1 became superintendent of insurance in the 
r>i«trir*t of Columbia his predecessor, who was the only other othcia 

nf cnph rpppii)ts and expenditures. It is to Mr. ingnam s treuit, 
51“ 3“ doe’ not keep a book for that purpose his 
laments of these matters with the insurance companies are made 
i ... i „ letter-press copy invariably retained in his office 

J* a e reeord. It is further to his credit that in his annual report 
tie fullv sets out such receipts and expenditures. 1 his his p 
decessor* who was considered a most excellent man for the place, 

ha The eV finJ'findings of the undersigned are asfollows. 

First That there can be no serious criticism of the official con 
rlnot of the superintendent of insurance, Mr. Ingham. 

Second Thffi the valuation of $2,000,000 placed upon the South- 
ern Building property by the appraisers selected by Mr. Ingham 

^Third ^rhat'the financial condition of each of the companies is 
solvent beyond all sort of question, and has never been otherwise. 

In order that certain charges and accusations made before this 
investigation started might not go unrefuted we make the fol o 

‘ n WheHlie 1 resolution under which we are acting was prepared, 

but before it was introduced, unqualified representations were made 
but oeio e f h H of Representatives to the chair- 

44 man of 7e Committee on Rules, (Mr. Henry) and to the 

44 chairman of the House Committee on the District of Co- 

i v/ (\\v Tnhn«orO as well as to Mr. George, a member of that 
committee to the effect that Tuttle, Wight man & Dudley had been 
driven out of the State of New York; that Justice Gould was being 
U , . nnf) a ii v f or the use of Ins name in the selling of the 

stockin’ these insurance companies; that poor and ignorant people 
sioik in I* TT • being robbed bv them; that the two 

«aid "insurance companies were only makeshifts for that 
and were not legitimate insurance companies; that there was col¬ 
lusion between the superintendent of insurance and the two sa d 
insurance companies for the purpose of having the Southern Build¬ 
ing propertv appraised for more than it was worth, an or 
mm>o«e of continuing the robbing of the poor and ignorant, and 
thaf the said superintendent of insurance would be promptly dis- 
' missed bv the Commissioners of the District of Columbia. 

Each and every one of these representations has turned out to 

be false.” 

Whereupon the defendant rested its case. 

Whereupon at the request of the plaintiff, J. Fred Essary was 
recall^ for further cross-examination and testified in substance as 
follows- Sometime after the filing of this suit he called on the 
plaintiff at his office in the Municipal Building, while he was still 
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Superintendent of Insurance, and talked in a general way with him 
about the suit having been filed; witness does not remember stat¬ 
ing that he and Commissioner Newman were great friends, but 
witness absolutely did not state on that occasion that Commissioner 
Newman had promised witness to do everything in his power to 
beat this case, nor did he state to the plaintiff on that occasion that 
witness had dug up his past life and that the showing he would 
make of him would be very ugly for a public official; witness posi¬ 
tively denies making these statements; witness called on the plain¬ 
tiff for the purpose of talking over with him as man to man the 
injury witness had unintentionally done the plaintiff in his news¬ 
paper and to call his attention to the fact that witness had done, or 
thought he had done all in his power to correct that injury and to 
ask plaintiff whether or not he had seen the subsequent publication 
in the Sun. The plaintiff told witness that the whole mat- 
45 ter was in the hands of Mr. Easby-Smith, his lawyer, but 
did not suggest that witness go to see Mr. Easby-Smith and 
witness never did go to see Mr. Easby-Smith. 

Whereupon the plaintiff, George W. Ingham, was recalled by the 
plaintiff in rebuttal and testified in substance, as follows: 

That Mr. Essary called upon him at his office in the District Build¬ 
ing, maybe a month or two after the filing of this suit; neither Es¬ 
sary nor any other person representing the Sun, had called on him 
before. 

Whereupon the following occurred: 

Bv Mr. Easby-Smith: 

* 

Q. Will you state whether or not, on that occasion, Mr. Essary 
stated to you that he and Mr. Newman, being newspaper men, were 
great friends, and that Mr. Newman would assist him in every 
possible way to beat this case? 

Whereupon counsel for the defendant objected that anything that 
Mr. Essary may have said at that time was on his own behalf, 
and that he had no power to represent the Sun; that the plaintiff 
in examining Mr. Essary as to that matter was undertaking to 
prove a collateral matter and is bound by Mr. Essary's answers. 

Whereupon counsel for the plaintiff disclaimed asking the ques¬ 
tion on the theory that Essary represented the Sun, or that what he 
may have said is binding on the Sun, but stated that he asked the 
question because the matter goes to the bias of the witness. 

Whereupon Mr. Peter renewed his said objection, which ob¬ 
jection the Court overruled on the ground that the testimony would 
be admissible as showing the bias of the witness Essary; to which 
ruling the defendant then and there duly excepted, which exception 
was then and there duly allowed and then and there entered by the 
Court on the minutes. 

Whereupon Mr. Peter made the additional objection that the 
question was leading, contending that the Court had ruled that the 
matter was admissible as a material fact, and though a leading ques- 
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tion is proper when an attempt is being made to contradict the 
witness, it is improper here. 

Whereupon the Court ruled that if counsel for the defendant 
preferred to have the question asked in general rather than in lead¬ 
ing from, that ought to be done. 

Whereupon the witness testified as follows: 

By Mr. Easby-Smith: 

Q. “Mr. Ingham will you state what Mr. Essary said to you on 

'that occasion with regard to those matters? ” 

A. “He told me that he and Ollie Newman were great friends 
as newspaper men and that he would gi\e him all the assistance 
he could to try to defeat this case, i told him he had better 
46 go to see my attorney, that was all.” 

Q. “Will you state whether or not Mr. Essary said any¬ 
thing about digging up your past life and publishing it and as to 
whether or not it would look good for a public official. 

Peter*. “If the Court please, the witness said that was all. 

By Mr. Easby-Smith: “Will you state what you recall.” 

A. “This statement was made, we will fight this case with such 
weapons as we have and it might not look good for a public official. 

And thereupon both sides having announced their testimony 
closed and the aforegoing being the substance of all the evidence 
given and offered at the trial, the plaintiff, by his counsel, requested 
the Court to give the following instruction to the jury. 


47 No. I. 

You are instructed that the plaintiff is a man of good name 
and reputation, and that a man’s good name and reputation is re¬ 
carded by the law as a thing of such appreciable value that when it 
is injured by the publication of false and defamatory matter con¬ 
cerning him, he has a right of action to recover damages against 

the defamer. 


The defendant then and there, by its counsel, objected generally 
to the granting of said instruction without stating any special ground 
therefor, which objection the court then and there overruled and 
cranted said instruction, to which ruling of the court the delendan^ 
by its counsel, then and there duly excepted and prayed the court 
to note the exception upon its minutes, and at the request of the 
counsel for the defendant the same was then and there duly noted 
upon the minutes of the court. 

And the plaintiff further requested the court to instruct the 
jury as follows: 

No. II. 

Concerning the publication set out in the declaration and proved 
at the trial, you are instructed that the headlines Ingham is re- 
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Moved” and the headlines “Impending Insurance Scandal in Wash¬ 
ington Causes Dismissal,” and the other portions of the publication 
importing the removal from office of the • plaintiff, read in con¬ 
nection with the whole publication, are libelous per se and are pre¬ 
sumed to be false and malicious. 

The defendant then and there, by its counsel, objected generally 
to the granting of said instruction, without stating any special ground 
therefor which objection the court then and there overruled and 
granted said instruction, to which ruling of the court the defendant, 
by its counsel, then and there duly excepted and prayed the court 
to note the exception upon its minutes, and at the request of the 
counsel for the defendant the same was then and there duly noted 
upon the minutes of the court. 

And the plaintiff further requested the court to instruct the jury 
as follows: 

No. III. 

You are instructed that the testimony offered by the defendant is 
not sufficient to defeat the plaintiff’s right to recover damages, but 
is to be considered by you, if you believe it to be true, only in 
mitigation of damages. 

48 The defendant then and there, by its counsel, objected 

generally to the granting of said instruction, without stat¬ 
ing any special ground therefor, which objection the court then 
and there overruled and granted said instruction, to which ruling 
of the court the defendant, by its counsel, then and there duly ex¬ 
cepted and prayed the court to note the exception upon its minutes, 
and at the request of the counsel for the defendant the same was 
then and there duly noted upon the minutes of the court. 

And the plaintiff further requested the court to instruct the 
jury as follows: 

No. IV. 

You are instructed that on the whole case and all the evidence, 
your verdict must be for the plaintiff in such sum as you shall de¬ 
termine under the further instructions of the court concerning the 
measure of damages. 

The defendant then and there, by its counsel, objected generally 
to the granting of said instruction, without stating any special 
ground therefor, which objection the court then and there over¬ 
ruled and granted said instruction, to which ruling of the court 
the defendant, by its counsel, then and there duly excepted and 
prayed the court to note the exception upon its minutes, and at- 
the request of the counsel for the defendant the same was then and 
there duly noted upon the minutes of the court. 

The plaintiff further requested the court to instruct the jury as 

follows: 
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No. V. 

You are instructed that in estimating the damages to be awarded 
the plaintiff, you should render a verdict for such sura as you 
believe form the evidence will fully and fairly compensate him for 
the injuries suffered by him by reason of the publication by the 
defendant of the libel complained of, including the mental pain, 
distress and humiliation which you may find he suffered as the re¬ 
sult of the publication, and for the detraction from his good name 
and reputation which the publication of the defamatory article may 
have occasioned, or may hereafter occasion; and in this connection 
you may consider the extent of the circulation of the publication. 

The defendant then and there, by its counsel, duly objected to 
the granting of said instruction upon the ground that under the 
pleading and evidence in the case the plaintiff was not entitled to 
recover for mental pain, distress and humiliation; that the 
49 sole testimony upon the proposition was that of the plaintiii, 
who said it was a great shock to him to read on the morning 
of December 14th, that he had been removed from office, which 
objection the court then and there overruled and granted said in¬ 
struction, to which ruling of the court the defendant, by its counse , 
then and there duly excepted, and prayed the court to note the 
exception upon its minutes and at the request of the counsel for 
the defendant the same was then and there duly noted upon the 

minutes of the court. . , , u 

The plaintiff further prayed the court to instruct the jury as 

follows: 

No. VIII. 

You are instructed that the publishers of newspapers are held 
bv the law to the highest accountability for unreliable publications 
and that it was the duty of the defendant as the publisher of a widely 
circulated newspaper to exercise reasonable caution against the 
false defamation of the innocent, and to take reasonable care to as¬ 
certain the truth of the defamatory matter affecting the character, 
good name and reputation of the plaintiff; and if you believe 
from the evidence that the defendant failed to exercise such reason¬ 
able care and that the libel complained of was published without 
taking reasonable precautions to ascertain the truth of the allegations 
concerning the plaintiff; and if you further find from the evidence 
that the libel complained of was published by the refendant with 
reckless indifference to the injuries, which it might occasion to 
the plaintiff, then such failure to take reasonable precautions and 
such reckless indifference to the rights of the plaintiff is equiv¬ 
alent to an intentional violation of the plaintiff s rights or to malice 
in fact, and sufficient to justify the jury in awarding the plaintiff 

• punitive damages. 

The defendant then and there by its counsel objected to the 
granting of said instruction on the ground that there was no evi¬ 
dence in the case which justified the court in permitting the jury 
to award the plaintiff punitive damages, which objection the court 
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then and there overruled and granted said instruction, to which 
ruling of the court the defendant, by its counsel, then and there 
duly excepted and prayed the court to note the exception upon its 
minutes, and at the request of the counsel for the defendant the 
same was then and there duly noted upon the minutes of the court. 

And next thereupon, counsel for the defendant prayed the court 
to instruct the jury as follows: - 

50 No. I. 

The jury are instructed that this case should be considered by 
them as between two persons of equal standing in the community 
and the fact that one of the parties is a corporation should not af¬ 
fect their minds in any way, but the rights of each party should and 
must be determined upon the evidence in the case and the instruc¬ 
tions given them by the Court. 

Which instruction the court gave to the jury. 

Next thereupon counsel for the defendant further prayed the 
court to instruct the jury as follows: 

No. n. 

The jury are instructed that there is no legally sufficient evidence 
in this case from which they can find that the plaintiff suffered any 
financial loss by reason of the publication of the newspaper article 
set forth in plaintiff’s declaration. 

And counsel for the plaintiff then and there objected to said in¬ 
struction, stating that he would not object if the words “special 
damage” are substituted for “financial loss”, admitting that there 
was no proof of special damage, but counsel for defendant refused 
to change the language; and the court then and there sustained the 
objection and refused to grant said instruction, to which refusal of 
the court the defendant, by its counsel, then and there duly excepted 
and prayed the court to note the exception upon its minutes and at 
the request of the counsel for the defendant, the same was then and 
there duly noted upon the minutes of the court. 

Next thereupon counsel for the defendant further prayed the 
court to instruct the jury as follows: 

No. m. 

The jury are instructed that there is no evidence of any conduct 
on the part of the defendant subsequent to the publication of the 
newspaper article set forth in plaintiff’s declaration, from which it 
can be inferred that there was a ratification thereof by the de¬ 
fendant. 

Which instruction the court gave to the jury. 

Next thereupon counsel for the defendant further prayed the 
court to instruct the jury as follows: 
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No. IV. 

The .jury are instructed that there is no evidence of any conduct 
on the part of the defendant, or on the part of the defendant’s cor¬ 
respondent Essarv subsequent to the bringing of this suit from which 
they can infer that the defendant was prompted by actual malice, 
or acted with reckless or careless indifference to the rights and feel¬ 
ings of the plaintiff in the publication of the newspaper articel set 
forth in the plaintiff’s declaration. 

Which instruction the court gave to the jury. 

51 Next thereupon counsel for the defendant further prayed 
the court to instruct the jury as follows: 

No. V. 

The jury are instructed that there is no legally sufficient evidence 
in this case from which they can infer that the defendant was 
prompted by actual malice or acted with reckless or careless in¬ 
difference to the rights and feelings of the plaintiff in the publica¬ 
tion of the newspaper article set forth in the plaintiff’s declaration. 

And the Court of its own motion refused to grant said instruction, 
to which refusal of the court the defendant, by its counsel, then and 
there duly excepted and prayed the court to note the exception upon 
its minutes, and at the request of the counsel for the defendant, the 
same was then and there duly noted upon the minutes of the court. 

Next thereupon counsel for the defendant further prayed the court 
to instruct the jury as follows: 

No. VI. 

The jury are instructed that there is no legally sufficient evidence 
in this case from which they can infer that the defendant’s cor¬ 
respondent Essary was prompted by actual malice, or acted with 
reckless or careless indifference to the rights and feelings of the 
plaintiff in the publication of the newspaper article set forth in 
plaintiff’s declaration. 

And the Court of its own motion refused to grant said instruc¬ 
tion, to which refusal of the court the defendant, by its counsel, 
then and there duly excepted and prayed the court to note the excep¬ 
tion upon its minutes, and at the request of the counsel for the 
defendant, the same was then and there duly noted upon the 
minutes of the court. 

Next thereupon counsel for the defendant further prayed the' 
court to instruct the jury as follows: 

No. VII. 

The jury are instructed that if they find from the evidence that 
the defendant’s correspondent Essary honestly and in good faith 
believed the statements in the newspaper article set forth in 

52 plaintiff’s declaration to be true and had the grounds for 
such belief sufficient to satisfy an ordinarily prudent and 
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cautious man that such statements were true, then the defendant 
is not entitled to recover punitive damages in this case. 

And the plaintiff then and there objected to said instruction on 
the ground that it was not complete, he must do something further, 
and the court then and there sustained the objection and refused to 
grant said instruction, and stated that the prayer was inconsistent 
with the plaintiff’s prayer No. VIII. on the question of the highest 
diligence, to which refusal of the^ourt the defendant, by its counsel, 
' then and there duly excepted and prayed the court to note the ex¬ 
ception upon its minutes, and at the request of the counsel for the 
defendant, the same was then and there duly noted upon the min¬ 
utes of the court. 

Next thereupon counsel for the defendant further prayed the court 
to instruct the jury as follows: 

No. VIII. 

The jury are instructed that if they find that the defendant’s cor¬ 
respondent Essary was prompted by actual malice, or acted with 
reckless or careless indifference to the rights and feelings of the 
plaintiff in the publication of the newspaper article set forth in 
plaintiff’s declaration, that such actual malice or reckless or care¬ 
less indifference cannot be imputed to the defendant\on the evidence 
in this case. 

And the court of its own motion refused to grant said instruction, 
to which refusal of the court the defendant, by its counsel,. then 
and there duly excepted and prayed the court to note the exception 
upon its minutes, and at the request of the counsel for the defendant, 
the same was then and there duly noted upon the minutes of the 
court. 

Next thereupon counsel for the defendant further prayed the 
court to instruct the jury as follows: 

_ No. IX. 

The jury are instructed that there is no allegation or evidence of 
any special damage suffered by the plaintiff in this case by reason 
of the publication of the newspaper article set forth in plaintiff’s 
declaration. 

Which instruction the court gave to the jury. 

Next thereupon counsel for the defendant further prayed 
53 the court to instruct the jury as follows: 

No. X. 

The jury are instructed that before they are entitled to give the 
plaintiff punitive damages they must find from the evidence that 
the defendant was prompted by actual malice, or acted with reckless 
or careless indifference to the rights and feelings of the plaintiff in 
the publication of the newspaper article set forth in the plaintiff’s 
declaration, and the burden of proving these facts by a fair pre¬ 
ponderance of the evidence is upon the plaintiff. 
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And the Court of its own motion refused to grant said instruc¬ 
tion, to which refusal of the court the defendant, by its counsel, 
then and there duly excepted and prayed the court to note the ex¬ 
ception upon its minutes, and at the request of the counsel for the 
defendant, the same was then and there duly noted upon the 
minutes of the court. 

Next thereupon counsel for the defendant further prayed the court 
to instruct the jury as follows: # 

No. XI. 

The jury are instructed that if they find that at the time of the 
publication of the newspaper article set forth in plaintiff’s declara¬ 
tion, the defendant honestly and in good faith believed the state¬ 
ments contained therein to be true and if they further find that the 
defendant had grounds for such belief sufficient to satisfy an ordi¬ 
narily prudent and cautious man that such statements were true, 
then they may take into consideration all the circumstances of the 
case, and in the exercise of their discretion, award the plaintiff by 
way of compensation only such damages as the evidence proves 
that he has sustained on account of the action of the defendant. 

And the Court of its own motion refused to grant said instruction, 
to which refusal of the court the defendant, by its counsel, then and 
there duly excepted and prayed the court to note the exception upon 
its minutes, and at the request of the counsel for the defendant, the 
same was then and there duly noted upon the minutes of the court. 

Next thereupon counsel for the defendant further prayed the court 
to instruct the jury as follows: 

54 No. XII. 

The jury are instructed that if they find that at the time of the 
publication of the newspaper article set forth in plaintiff’s declara¬ 
tion, the defendant honestly and in good faith believed the state¬ 
ments contained therein to be true and if they further find that the 
defendant had grounds for such belief sufficient to satisfy an ordi¬ 
narily prudent and cautious man that such statements were true, 
then they may take into consideration all the circumstances of the 
case, and in the exercise of their discretion, award the plaintiff 
nominal damages merely. 

And the Court of its own motion refused to grant said instruction, 
to which refusal of the court the defendant, by its counsel, then and 
there duly excepted and prayed the court to note the exception upon 
its minutes, and at the request of the counsel for the defendant, the 
same was then and there duly noted upon the minutes of the court. 

Next thereupon counsel for the defendant further prayed the court 
to instruct the jury as follows: 

No. XIII. 

« 

The jury are instructed that in estimating any damage that the 
plaintiff may have suffered by reason of the publication of the news- 
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paper article set forth in plaintiff’s declaration, they are not to take 
into consideration any statements made in said article that do not 
refer to the plaintiff. 

Which instruction the court gave to the jury. 

Next thereupon counsel for the defendant further prayed the court 
to instruct the jury as follows: 

No. XIV. 

The jury are instructed that the law presumes that the publication 
by the defendant of all that portion of the newspaper article set forth 
in plaintiff’s declaration and referring to the plaintiff, other than 
that specifically referred to in the plaintiff’s 2d instruction, was 
privileged and that the defendant is not liable therefor in the ab¬ 
sence of proof by the plaintiff by a preponderance of the evidence 
that the defendant was prompted by actual malice, or acted with 
reckless or careless indifference to the rights and feelings of the 
plaintiff in the publication thereof. 

And the Court of its own motion refused to grant said instruction, 
to which refusal of the court the defendant, by its counsel, 
55 then and there duly excepted and prayed tne court to note the 
exception upon its minutes, and at the request of the counsel 
for the defendant, the same was then and there duly noted upon 
the minutes of the court. 

The instructions offered by the defendant and refused by the 
court, where the same were not specifically objected to by the plain¬ 
tiff, were stated by the court to be refused because they were incon¬ 
sistent with tiie view of tlie law entertained by tlie court, winch view 
was explained to counsel at the bench, and which was the view in 
accordance with which the case was actually submitted in the oral 
charge. 

All the plaintiff’s instructions were read to the jury by plaintiff’s 
counsel during his argument. 

And thereupon the court voluntarily and of its own motion 
charged the jury as follows: 

The Court (Stafford, J .): Gentlemen of the Jury, before saying 
to you the few words which I shall have to address to you upon the 
case, I will dispose of these instructions so far as they have not been 
disposed of already. 

The plaintiff’s instructions have already been read in your hear¬ 
ing, and I shall not read them over again, except the second instruc¬ 
tion in order to add to it the statement which is in substance what I 
am requested by the defendant to tell you. 

The plaintiff’s instruction No. 2 reads as follows: 

“Concerning the publication set out in the declaration and proved 
at the trial, you are instructed that the headline Tngham is Re¬ 
moved’, and the headline ‘Impending Insurance Scandal in Wash¬ 
ington Causes Dismissal’, and the other portions of the publication 
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importing the removal from office of the plaintiff, read in connection 
with the whole publication, are libelous per se, and are presumed to 
be false and milicious.” 

That is true, and as to the rest of the publication, it is privileged, 
and no damages should be awarded against the defendant on account 
of it. The rest will be out of it. 

I will now read the instructions in behalf of the defendant which 
I have been able to grant. 

First. “The jury are instructed that this case should-be considered 
by them as between two persons of equal standing in the community, 
and the fact that one of the parties is a corporation should not affect 
their minds in any way, but the rights of each party should and 
must be determined upon the evidence in the case and the 

56 instructions given them by the court.” 

Third. “The jury are instructed that there is no evidence of 
any conduct on the part of the defendant subsequent to the publica¬ 
tion of the newspaper article set forth in plaintiff’s declaration, from 
which it can be inferred that there was a ratification thereof by 
the defendant.” 

Fourth. “The jury are instructed that there is no evidence of any 
conduct on the part of the defendant, or on the part of the defend¬ 
ant’s correspondent, Essary, subsequent to the bringing of this 
suit from which they can infer that the defendant was prompted 
by actual malice, or acted with reckless or .rareless indifference to 
the rights and feelings of the plaintiff in the publication of the 
newspaper article set forth in the plaintiff’s declaration.” 

Ninth. “The jury are instructed that there is no allegation or evi¬ 
dence of any special damage suffered by the plaintiff in this case 
by reason of the publication of the newspaper article set forth in 
plaintiff’s declaration.” 

I will explain to you what I mean by special damages a little 
later. 

Thirteenth. “The jury are instructed that in estimating any dam¬ 
age that the plaintiff may have suffered by reason of the publication 
of the newspaper article set forth in plaintiff’s declaration, they 
are not to take into consideration any statements made in said 
article that do not refer to the plaintiff.” 

There are some references there to other people. 

Now, it is admitted here that a wrong has been done, and that a 
verdict should be rendered by the jury in favor of the plaintiff. So 
that on the admission of the parties you will return a verdict for 
the plaintiff, but the amount of that verdict is entirely for you to 
determine. There is a class of actions where, if a right is 

57 violated and no special damage is shown, then the jury is jus¬ 
tified only in rendering a verdict for nominal damages be¬ 
cause there has been the violation of a right and no special dam¬ 
age shown, but this case does not belong to that class. In cases of 
this class, where the plaintiff is entitled to damages, the jury are 
entitled to award more than nominal damages, without any proof 
of special damage, and that is because of the nature of the case. 
The law recognizes the fact that when a libel is printed in a news- 
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paper and spread broadcast, there may be damage, and probably 
will be damage, done to the party libelled even though he should 
not be able to trace out the damage in any particular instance. It 
is manifestly impossible to follow all of 90,000 copies of a newspaper 
to ascertain by whom they have been read, and with what results to 
the reputation of the plaintiff. The law recognizes that fact, so that 
where there has been a libel published broadly the jury are jus¬ 
tified in awarding substantial damages without proof of any spe¬ 
cial damages. If, however, any special damage is known to the 
plaintiff, and it can be shown, as that he had lost a position, or 
anything like that, so that he has suffered money damage, he is 
at liberty to introduce it in evidence, and the jury should then con¬ 
sider that. No evidence of that class has been introduced in this 
case, so that so far as the compensatory damages are concerned, you 
have to make your estimate of what is a fair sum in that respect from 
the circumstances and the general facts, and regarding the publica¬ 
tion and circulation of the libel, and its character as well. That 
is entirely in your own good judgment, gentlemen. The Court has 
no province with regard to that. 

You will consider all of the circumstances of the case, and assess 
those damages at what you believe is a fair and just sum, merelv 
with a view to compensating the plaintiff, so far as he can 
58 be compensated by money damages, as is stated in the in¬ 
struction which has been read to you. Those are all the 
damages which a plaintiff is entitled to recover in his own right 
strictly as a matter of law. but in this class of cases if the jury find 
certain other elements to be present, the jury has a right to award 
punitive damages. These damages are to be awarded, if at all. as 
a punishment to the defendant, and by way of an example to the 
defendant and to the community in the interest of law and order; 
and consequently they rest entirely in the discretion of the jury! 
not only as to the amount, but as to whether any shall be awarded 
at all. It is my duty to call your attention to the elements which 
would justify you, if you find them to exist in the case, in awarding 
such damages. 

This defendant is a newspaper corporation. A corporation can 
act only by its agents. The article in question was sent in to the 
Baltimore office by the correspondent in charge of the Sun bureau 
here in Washington, Mr. Essary. So far as the evidence shows, he 
was trusted to determine what articles he would send in; whether the 
information upon which they were based was reliable; and when the 
article came to the office in Baltimore, someone prepared it for the 
paper and chose certain headlines to call attention to it. So far as 
I can recall, there is no evidence that anyone else in connection with 
the paper undertook to supervise the matter. Now, then, there 
were those two people, the correspondent who sent in the article, and 
the man who prepared it for publication and gave it its headlines. 
They represented the corporation in those acts, and are the cor¬ 
poration for the purposes of those acts. Now, if they, in the 
performance of those duties, were acting, as the evidence tends 
to show, within the scope of their employment in deciding what 
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matter they would send in to the paper, and what matter 

59 should appear in the paper, and in what manner, and with 
what headlines it should appear; if they were acting, as I 

say, strictly within the scope of their employment in doing that, 
and at the same time were acting with a reckless disregard of the 
rights and feelings of this plaintiff, then the corporation itself was 
acting with a reckless disregard of the rights and feelings of the 
plaintiff, because in that respect they were the only ones acting for, 
or undertaking to act, or charged with the duty of acting, for the 
corporation. So that you will inquire whether those who had to 
do with this matter of the publication of this libel, representing the 
corporation, did or did not act with a reckless disregard of the rights 
and feelings of this plaintiff. If you find that they did, then the 
corporation did, and you would have a right, if you should see fit, to 
visit the corporation with punitive damages. In determining 
whether they did act in this way, you should consider all the cir¬ 
cumstances in the case, all that has been said to you in argument 
by counsel upon the respective sides, so far as it commends itself to 
your good judgment. If Mr. Essary had some personal grudge 
against Mr. Ingham, and to gratify that, and not to serve his paper 
at all, had libelled him, the corporation would not be responsible, 
because he would not be acting within the scope of his duties; but 
if in sending in this libel he was acting strictly within the scope of 
his duty as a correspondent of the paper, to help on his paper, to get 
new T s for it, and in doing so acted with this reckless disregard for the 
rights of Mr. Ingham, then the paper is bound—the corporation is 
bound. Now, in this case no one claims that Mr. Essary had any¬ 
thing against Mr. Ingham personally. There was no animosity, 
and there was no malice on his part in that sense. If punitive 
damages are to be awarded, it is solely on the ground that he 

60 acted with this reckless disregard of the rights and feelings 
of the plaintiff. 

As to the punitive damages, and as to the facts upon which 
they must be based, if at all, the burden is upon the plaintiff, as 
in every part of the case; to make out, by a fair balance of testi¬ 
mony, that it is such a case, under the rule I have given you, as puni¬ 
tive damages are proper to be given in. The burden in that re¬ 
spect is upon the plaintiff. 

One other matter I ought to refer to lest you should be misled in 
respect to it, although counsel have treated it properly in the argu¬ 
ment, and that is the testimony with reference to the conversation 
between Mr. Essary and Mr. Ingham in Mr. Ingham’s office. That 
was admitted by the Court as bearing upon the credibility of Mr. 
Essary as a witness, and it is to be used for no other purpose. If 
you think the conversation occurred, as Mr. Ingham testified, I 
think you would have a right to consider it in connection with Mr. 
Essary’s testimony as throwing some light upon his character as a 
witness, and the fairness of his attitude in this case, but further 
than that I think you should give it no attention. 

When you come in with your verdict you will be prepared to 
answer the question, “What amount, if any, you have included by 
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way of punitive damages.” You will find your verdict for the 
plaintiff for the sum you state, and then be prepared to say how 
much, if anything, you have included by way of punitive dam¬ 
ages. 

I think that is all I will say to you in addition to the instruc¬ 
tions. 

61 Mr. Peter : May it please your Honor, I renew my excep¬ 

tion to the granting of the plaintiff’s prayers and to the re¬ 
jection of such of the defendant’s prayers as were rejected. 

I also except to so much of your Honor’s charge which states that 
the law presumes the libel per se to have accomplished substantial 
damages. 

The question whether there are substantial damages is to be left to 
the jury. 

I also except to so much of your Honor’s charge as permits puni¬ 
tive damages in this case, and to so much as charges that any reck¬ 
lessness on the part of Mr. Essary could be imputed to the corpora¬ 
tion. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant as hereinbefore set forth was so 
taken by said counsel then and there before the jury retired, and 
each of said exceptions was then and there separately and severally 
entered upon the minutes of the Justice presiding at the trial, and 
counsel for the defendant then and there prayed the court and now 
prays the court to sign and seal this Bill of Exceptions, in which 
are accurately set forth said exceptions and the substance of all of 
the evidence given at the trial, and at the request of said counsel 
the same is accordingly signed and sealed and made a part of the 
record in this cause this 12th day of March, A. D., 1915. 

WENDELL P. STAFFORD, Justice. 

[Endorsed:] At Law No. 56,181. George W. Ingham, Pl’t’ff, vs. 
The A. S. Abell Co., a Corporation, Def’d’t. Bill of Exceptions. 
Arthur Peter, Julian W. Whiting, Att’ys for Def’d’t. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2807. The A. S. Abell Co., &c., appellant, vs. George W. Ingham. 
Court of Appeals, District of Columbia. Filed Mar. 29, 1915. 
Henry W. Hodges, clerk. 





